CASE NO. 466
Heard at Montreal, Wednesday, Septenber 11, 1974
Concer ni ng
CANADI AN PACI FI C LIMTED (CP RAIL)
and
UNI TED TRANSPORTATI ON UNI ON (T)
EXPARTE

Dl SPUTE
Di sci pline cases of Conductor W |. Russill, Brakemen P. B. Becker
and W Moreton, Medicine Hat, and claimfor wages |ost account of
m shap at Dunnore, MIle 139.4, Maple Creek Subdivision at 1615 on
Novenber | 7th, 1973.
EMPLOYEES' STATEMENT OF | SSUE
The Uni on contends that the responsibility of Conductor Russill and
Brakenmen Becker and Moreton was not established by the evidence
produced at the investigation or by the test runs instituted by the
Conpany, as specified in Article 32, Cl ause (d).
The Conpany contends that the enpl oyees' responsibility was
established by the evidence produced at the investigation and test
runs and declines to renove the discipline.
FOR THE EMPLOYEES
(SGD.) R T. OBREN

General Chairman

There appeared on behalf of the Conpany:

L. J. Masur Supervi sor, Labour Relations, CP Rail
Vancouver

J. Ramage Speci al Representative, Labour Relations, CP
Rail, Montrea

J. Spar r ow Labour Rel ations Assistant, CP Rail, Montrea

W Munmrery Assi stant Superintendent, MP.R S., CP Rail
Vancouver

and on behal f of the Brotherhood.

R T. OBrien General Chairman, U T.U (T) - Calgary
J. H MLeod Vice Chairman, U T.U (T) - Medicine Hat, Alta
P. P. Burke Vice Chairman, U T.U (T) - Calgary

AWARD OF THE ARBI TRATOR

These grievances relate to discipline inposed followi ng the collision



of Train Extra 8522 West of which the grievors, with Engineman |.J.
Greenstein, were the crew, with Extra 5602 West, at Dunnore, on
Novenber 17, 1973. By way of discipline, Conductor Russill was
reduced to the position of trai nman, Head-end Trai nman Becker was

di smi ssed, and Rear-end Trai nman Mreton was assessed thirty denerit
points. In April, 1974, the conpany restored M. Russill to his
Conductor status and returned M. Becker to service. The

di sciplinary records of the two enpl oyees were not otherw se altered,
and the assessnment of denerit points against M. Mreton was
unchanged. The effective discipline which nmust now be justified by

t he conpany, then, consists of the denmotion of M. Russill for a

peri od of approximately five nmonths, the suspension of M. Becker for
such a period, and the assessnent of thirty demerits against M.
Moreton. | shall deal with the three cases in turn.

The grounds on which discipline was assessed agai nst Conduct or

Russill were the following: "failure to take positive action to stop
train prior to passing a Stop and Proceed signal resulting in a rear
collision causing injury to fellow enpl oyees and damage to equi prment;
violation Rules 90A, 93, 106 Par. 2, 111 Par. 4, 285 and 291 UCOR
Section B Rule 24, Form CS44, and Rules 5, 22, 23 Paragraphs A, B and
D Form 582..."

Rul e 90A of the Uniform Code of Operating Rules is as follows:

"Unl ess otherw se directed by special instructions, on freight,
m xed and work trains in notion between stations, conductors and
engi nemen will see that trainmen are at the front and rear of
trains in position to observe the safe operation of trains, and,
when practicabl e, exchange signals when approachi ng and passi ng
stations. Approaching junctions, railway crossings at grade,
drawbri dges, points where trains may be required to stop, where
trains are to be nmet or passed, and at a safe distance before
descendi ng heavy grades or at any point where failure of the
brakes may be attended with hazard, a trai nman nmust be within
conveni ent access of the emergency val ve."

Wth respect to Conductor Russill's alleged violation of this rule,
it is the conmpany's position that since Conductor Russill, riding in
the caboose of Extra 8522 West, was aware, as the train approached
Mle 136, that Signal 1375 had gi ven an approach indication and that
Head- end Trai nman Becker was communi cating on the engine radio, he
ought to have instructed the latter to terminate that conversation
While it may be that sone criticismon this |ine would be justified,
Conductor Russill was aware of the position of the train and of the
menbers of the crew. In a general way, the crew may be said to have
been properly positioned, although if Head-end trai nman Becker were
using the radio, he would not at the same tinme have a cl ear view of
the signal which it was inmportant to observe. Nevertheless | think
it is difficult to say that Conductor Russill was actually in

viol ation of Rule 90A.

Rule 93 Par. 2 of the Uniform Code is as foll ows:

"Wthin yard limts the main track may be used clearing the tine
of first and second class trains at the next station where tine is



shown. Protection against third class, fourth class, extra trains
and engines is not required.

Third class, fourth class, extra trains and engi nes must nove
within yard limts at restricted speed unless the main track is
known to be cl ear

NOTE: In ABS territory, indications pernmitting trains or engines
to proceed do NOT relieve third class, fourth class, extra trains
and engines fromthe requirenent of noving at restricted speed,
except that 'CLEAR SIGNAL' Rule 281 may be accepted as indication
that the track is clear, but only to the next signal, or 'Block
End" sign."

"Restricted Speed" is defined as foll ows:

"A speed that will permt stopping within one- half the range
of vision.

Where ABS rules, interlocking rules or signal indications
requi re movement at restricted speed, such novenent mnust be

made at a speed that will permt stopping within one-half the
range of vision, also prepared to stop short of switch not
properly lined, and be on the | ookout for broken rail, and in

no case exceedi ng SLOW SPEED; SLOW SPEED - A speed not
exceeding fifteen ml|es per hour."

VWhen the train passed the East Yard Limt sign at Dunnore, it was
travelling at approximtely 40 mp.h., at least 15 mp.h. over the
l[imt. Whether or not Conductor Russill should be expected to have
personal |y observed the yard limt sign, he was aware that it was
there, of its effect, and of the location of the train with respect
toit. He took no action because, as he stated, he at no tinme

consi dered that the engi neman did not have the train under control
That assunption, however, is one which he should have tested agai nst
the actual novenents of trains with relation to signs and signals.

It was incunbent on the conductor to assure hinself that Rule 93 was
in fact being complied with. This he failed to do, and this failure
was a contributing cause of the collision

Rul e 106 para. 2 is as foll ows:

"Conduct ors, enginenmen, and pilots, if any, are responsible for
the safety' of their trains and the observance of the rules and
under conditions not provided for by the rules nust take every
precaution for protection. This does not relieve other enployees
of their responsibility under the rules.™

This general provision for responsibility does not really add a new
of fence to those which m ght otherw se have been conmitted.
Rul e 111, para. 4 is as foll ows:

"Conductors and trai nmen nust know that cars in their trains are
in good order before starting and inspect them whenever they have
an opportunity to do so. All cars taken in their trains en route
must be exami ned with extra care.”



As to this, Conductor Russill stated that he did not test cars CP
338997 and 330449 when they were taken into his train, as they had
been tested by carnen at Medicine Hat on a previous trip. The fact
is that no test or exam nation of these cars was nade after they were
incorporated into Train Extra 8522 West. Wile it is said that a No.
2 air brake test was made prior to leaving Maple Creek, there is no
doubt that there was opportunity then to inspect the train, and it
seens |ikely that such inspection would have reveal ed the bent bl eed
cock rod which rendered the brakes on CP 338997 inoperative. In ny
vi ew, Conductor Russill did violate this rule.

Rule 285 is as foll ows:
" Approach Signal

Proceed, preparing to stop at next signal. Trains exceeding nedi um
speed nust at once reduce to that speed. Reduction to nmedi um speed
nmust comrence before passing signal."

"Medi um Speed.
A speed not exceeding thirty nmles per hour.”

As to this, Conductor Russill acknow edged the approach signal called
by Trai nman Moreton in the area of Mle 136. The train should then
have reduced speed, and shoul d have been travelling at nedi um speed.
Whet her or not Conductor Russill should have gotten up from his desk
to check the indication, he should certainly have then been alert to
assure hinself that by the time the train passed the signal reduction
to medi um speed had begun. He took no action in this regard, and was
in violation of Rule 285.

Rule 291 is as foll ows:

Stop and Proceed Signal. "Stop, then proceed at restricted speed.”
Signal 1393 was a stop and proceed signal. At the tinme the train
passed the signal, it was travelling at 15-20 mp.h. On the nmateria
before ne, it does not appear that Conductor Russill took any action
to attenmpt to conply with signal 1393. He was clearly in violation
of Rule 291.

Section B, Rule 24, Form CS44 is as foll ows:

"No enpl oyee shall transmit any unnecessary, irrelevant or
uni dentified conmuni cation, nor utter any obscene, indecent or
prof ane | anguage via radio."

It is true that Trai nman Becker did prolong a radio conversation with
the Customer Service Centre at Medicine Hat at a time when cl ose
surveillance of the train's operation was required, and it is true
that none of the crew nenbers rai sed any objection. The continuance
of the conversation and the failure to object to it were instances of
poor operating procedure on the part of the crew and contributed to
the other rule violations that are noted herein. It was not

ot herwi se the sort of conversation which could be said to constitute
a msuse of the radio facility of the sort which would constitute a
violation of this rule. In ny view, there was not a violation of
this rule in the circunstances.



Rule 5 of Form582 is as foll ows:

"Atrain nmust not be allowed to proceed until the proper train
brake test has been conpleted. The engi nenan and Conductor shal
be jointly responsible for knowi ng that the prescribed brake
application and rel ease tests have been nade."

The material portions of Rules 22 and 23 of Form 582, which relate
the matter of the brake test required, are as foll ows:

RULE 22

A No. 1 test of train brakes must be nmade at the terminal at which a
train is made up, or at the point at which a train is received in
i nterchange, or as otherw se designated by the Railway.

RULE 23 (a)

Before making a No. 1 test of train brakes, the air brake system
must be charged to within 15 pounds of standard air pressure for that
train, but to not less than 60 pounds for a freight train as

i ndi cated by an accurate gauge at rear end of train, and to not |ess
than 80 pounds for a passenger train. The brake system shall be
exam ned for | eaks and the necessary repairs nade to elimnate
excessive | eakage. It nust be known that angle cock, cut-out cock
and retaining val ve handl es are properly positioned, that reservoir
drain valves are closed, that air hose are properly coupled, and that
handbrakes are fully rel eased unl ess required because of grade. |If
the train is to be operated in el ectro-pneunatic braking, the brake
circuit cables must be properly connected.

RULE 23 (b)

On receiving the signal to apply brakes for test, a 15-pound brake
pi pe service reduction nust be nmade in automatic service operation
the brake val ve | apped, and the brake pipe | eakage noted as indicated
by the brake pipe gauge. This should not exceed 5 pounds per m nute.
A further brake pipe reduction should then be made to ensure a ful
service brake application. The train shall then be exam ned to see
that brakes are applied on each car and that piston travel is within
perm ssible limts. Wen this inspection has been conpleted, the

rel ease signal nust be given, the brakes rel eased, and each brake

i nspected to see that it has rel eased.

This test adnmittedly was not conducted prior to the departure of the

train from Maple Creek. |t appears that the cars in question had
been tested in Medicine Hat although it is not clear fromthe
mat eri al before me when this was done. Conductor Russill's crew went

to Maple Creek on the day in question, picked up a nunber of cars and
wor k equi pnent, and then proceeded in work service. When the crew
returned to Maple Creek after this service, they set out the work
equi pnent, switching out two | oaded gondola cars - the cars in
guestion - which, together with the engi ne and caboose were to be the
train consist to Medicine Hat. It was thus that Extra 8522 was nade
up, and it was at that tinme that the train was constituted. As |
read the rules, a No. 1 brake test was then required. The union
contended that such a test was not necessary by reason of Rule 29



(c), which is as follows:

VWhen solid blocks of cars added to a train at other than

term nal s have previously been charged and tested in accordance
with Rules 23 or 24, only the brakes on the rear car of the
train need be exam ned for application and rel ease.

In my view, it cannot properly be said that Rule 29 (c) applied in
the circunstances of this case. Wile the two cars in question may

i ndeed have been exam ned by carnen at Medicine Hat before being
taken to Maple Creek, the fact is that they were used in work service
during the day, loaded with rails, switched out of the train as it
was constituted for work service and then incorporated in the train
then made up as Extra 8522 West. They could not be said to
constitute a "solid block of cars added" in the sense of which
article 29 (c) speaks. In ny view, the proper test was not carried
out, and there was thus a violation of Rule 5, and the related Rul es,
by Conductor Russill.

Fromthe foregoing, it will be seen that in ny view Conductor Russil
did violate a nunber of inportant rules as alleged by the conpany.
He was subject to discipline on that account. Since, however, | have

found that certain of the conpany's allegations - that is, with
respect to Rule 90A and Rule 106 of the U C.0.R, and Rule 24 of Form
CS44 - have not been nmade out, it is ny view that the penalty inposed
nmust be reduced sonewhat to take this into account. |In all of the

ci rcumst ances, the five-nonth denotion of Conductor Russill should be
reduced to one of four nonths, and he is to be conpensated
accordingly for his loss of earnings during the last nmonth of his
denoti on.

The grounds on which discipline was assessed agai nst Trai nnan Becker
were the following: "Failure to take position action to stop train
prior to passing a Stop and Proceed signal resulting in a rear

col lision causing personal injury to self and fell ow enpl oyees and
damage to equi pnment; violation Rules 90A, 93, 111 Par. 4, 285 and
291 UCOR, Section B Rule 24 Form CS44 and Rules 3, 5, 22, 23

Par agraphs A, B and D Form 582....".

That portion of Rule 90A which applies to trainmen requires that, in
ci rcunst ances such as those of the instant case,they be positioned
Wit hin easy access of the energency valve. |In this case, Trainnman
Becker was occupied on the radio, in the centre of the cab, and was
not in a position to observe signhals or to be w thin convenient
access of the emergency valve. 1In his statement, Trai nnman Becker
said that he could have taken up such a position, but that the

engi neman coul d observe a clear view ahead. In view of his know edge
that Signal 1375 di splayed an approach indication, and that the train
nmust therefore be prepared to stop at the next signal, it nust be
considered that Trai nman Becker's failure to take up a proper
position constituted a violation of Rule 90A

As to Rule 93, set out earlier, it is clear fromthe facts which have
been stated that there was a violation of this Rule by Trai nman
Becker. The speed requirenments were not nmet, nor did the grievor
take any steps to ensure that they were net.



As to Rule 111, the sanme considerations which applied in the case of
Conductor Russill apply here. The grievor, having the opportunity to
do so, did not inspect the train. There was a violation of this
rule.

As to Rule 285, it is clear that the grievor did nothing to ensure
conpliance with the speed requirenments. He did not advise the

Engi neman to reduce speed upon observing the approach signal, and
when the train subsequently passed the yard limt sign, it was stil
travelling at a very excessive speed. The grievor took no actions
about this, but was engaged on the radio at a tinme when he should
have been concerned with the train novenents.

As to Rule 291, Trainman Becker did not observe the Stop and Proceed
signal 1393 as soon as he ought to have, because he was engaged in a
radi o conversation. Having already passed an approach signal, and
since the train was travelling at excessive speed, it was clearly

i ncunmbent on himto observe the signal indication as early as
possi bl e and to take appropriate steps. In ny view, he was in
violation of Rule 291.

As to Rule 24 of Form CS44, for the reasons given in the case of
Conductor Russill, it is nmy viewthere was no violation of this
provision. The grievor's use of the radio was inproper at the tine,
as it led himto violate the rules above referred to, but it was not
the sort of offence with which Rule 24 is concerned, in ny view

As to Rule 3 and the related rules of Form 582, it is my view, again
for the reasons set out in the case of Conductor Russill, that the
rules required that a No. 1 brake test be perforned. That was not
done, the test performed was not adequate, and there was a violation
of the rule.

It will be seen fromthe foregoing that, with the exception of that
relating to Rule 24 of Form CS44, the allegations against the grievor
have all been made out. In ny view however, the penalty inposed was

justified even setting aside the matter of Rule 24. Apart fromthe
negl i gence of the Engi neman, which is not in issue here, it is clear
that Trai nman Becker bears a considerable responsibility for the
serious accident which took place. | would not, therefore, vary the
penalty in this case

The grounds on which discipline was assessed agai nst Trai nman
Mor et on, who was the rear-end trai nman on the day in question, were
the following: "Failure to take positive action to stop train prior
to passing a Stop and Proceed signal resulting in a rear collision
causi ng personal injury to self and fell ow enpl oyees and damage to
equi pnment; violation Rules 93, 111 Par. 4, 285 and 291 UCOR, Section
B Rule 24 Form CS44, and Rules 3, 5, 22, 23 Paragraphs A, B and D
Form 582....".

As to Rule 93, as in the other cases it is clear that there was a
violation of the rule. Trainnman Moreton, riding in the cupola of the
caboose, took no steps to ensure conpliance with what he ought to
have known were the speed requirenents.



As to Rule 111, the sanme considerations which applied in the case of
Conductor Russill apply here. There was a violation of this rule.

As to Rule 285, Trainman Moreton was aware that the train was
travelling in excess of the permtted speed well after passing the
approach signal. He took no action to correct the situation, and was
in violation of the rule. The sanme nust be said with respect to Rule
291: there was no attenpt to alert either the Conductor or the

Engi neman to reduce the speed of the train to enable it to be stopped
bef ore passing signal 1393, a Stop and Proceed signal. Again, there
was a violation of the rule.

For the reasons given in the cases of the other grievors, | find no
violation of Rule 24 of FormCS44 in this case. As to Rule 3 and the
related rules of Form582, it is my viewin this case as in the
others that the failure to performa No. 1 brake test was a

viol ati on of the rules.

Again, with the exception of that relating to Rule 24 of Form CS44,
the all egations against the grievor have not been made out. |In this
case as in that of Trai nman Becker, it is nmy view that the penalty

i mposed is justified notwithstanding the elimnation of the alleged
violation of Rule 24. The other violations constitute a sufficiently
serious matter as to justify the penalty inposed, and | woul d not
vary it.

For all of the foregoing reasons, the grievances are dismn ssed, save
that in the case of Conductor Russill conpensation for certain |oss

of earnings is to be paid in accordance with what is set out earlier
in this award.

J. F. W WEATHERI LL
ARBI TRATOR



