CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 471

Heard at Montreal, Tuesday, October 8th, 1974
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
DI SPUTE:

The Union clains the Conpany violated Section 5, Cl ause 4 of Wge
Agreenment No. 14 when Sectionman J.M Leger was not allowed 50 hours
of overtine between the period Septenber 6 to October 2, 1973

i ncl usi ve.

JO NT STATEMENT OF | SSUE:

The grievor was regularly enployed as a Sectionman on a section gang
headquartered at Coteau, Que. M. Leger was taken fromhis regular
section gang and assigned to a special gang which was engaged in a
character of work which required the services of a flagnman for
protection at crossings. As the Company considered M. Leger as
unqualified to act as a flagman, such duties were assigned to other
menbers of the gang. These duties consisted of 50 hours of overtine
wor ked by two menbers of the gang in Septenber and October 1973.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) P. A. LEGRCS (SGD.) G H. BLOOVFIELD
SYSTEM FEDERATI ON GENERAL CHAI RVAN ASSI STANT VI CE- PRESI DENT -

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

W H. Barton - System Labour Relations Oficer, C.NR
Montrea

J. E. Sauve - Roadmaster, C.N. R, Coteau

C. Pelletier - Wor k Equi prent  Supervisor, C.N. R, Mntrea

C LaRoche - Seni or Labour Rel ations Assistant, C N R
Mont r ea

And on behal f of the Brotherhood:

P. A Legros - Syst em Federati on General Chairman, B.M WE.
atawa
R. Gaudr eau - General Chairman, B.MWE., Mntrea



AWARD OF THE ARBI TRATOR

While there appears to be no express provision with respect to the
di vision of overtine work, it is clear that the grievor has been
systematically kept fromthe performance of certain duties which fal
within the scope of his job classification and to which he woul d

normal |y have been assigned. It seens that, had such work occurred
within his regular working hours, he would |Iikew se have been
excluded fromit. |In the result, the grievor was kept fromthe

performance of certain work otherw se available to him by reason of
his classification and assignment. This resulted in a financial |oss
to the grievor and it is difficult, in the circunstances, to say that
this was not, in effect, a formof penalty inposed on himas a result
of an incident which occurred on Septenmher 4, 1973. That incident
was investigated, and it was subsequently deci ded by the conpany that
no di scipline would be assessed.

VWhile it mght have been open to the conpany to denote the grievor on
t he ground that he was not conpetent to performall of his duties
properly (a question which is not before nme in this case), the
conpany did not purport to do that. Had it done so, that question
m ght then have been raised through an appropriate grievance.

I nstead, without advising the grievor that he was either disciplined
or denoted, the conpany restricted his assignnent and thus affected
hi s earnings adversely. 1In the circunstances, this mnmust be
considered as a formof discipline, and it is clear that it was
contrary to clause 4, section 5 of the collective agreement. This
deci si on does not, however, go to the nerits of any question as to
the grievor's actual qualifications.

For the foregoing reasons, the grievance is allowed. On the nateria
before ne, the actual anmpunt of overtine work of which the grievor
was deprived is not capable of precise calculation. | retain
jurisdiction to conplete the award in that respect in the event that
the parties are unable to agree as to the anopunt payable to the
grievor.

Arbitrator



