CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 479
Heard at Montreal, Tuesday, Novenber 12th, 1974
Concer ni ng
CANADI AN PACI FIC LIM TED (CP RAI L)
and
UNl TED TRANSPORTATI ON UNI ON (T)
DI SPUTE:

The cl ai m of assigned wayfrei ght Conductor J. E. Nott and
crew, Penticton, for 100 miles at wayfreight rates for
Decenber 14th, 1972, account not being called to switch

t he Pope and Tal bot Limted Sawrill, which is | ocated at
M|l eage 1.9 on the Carm Subdivision.

JO NT STATEMENT OF | SSUE:

M dway is an away-fromhome terminal which is commopn to crews from
Penticton operating via the Carm Subdivision and crews from Nel son
operating via the Boundary Subdivision. On Decenber 14th, 1972,
Conductor B. J. Frocklage and crew, an unassigned crew from Nel son
were called at Mdway for 0600 for a trip from M dway to Nel son and
prior to departure were instructed to switch the Sawni || | ocated
within the Mdway yard limts at MIleage 1.9 on the Carm
Subdi vi sion. The Carm Subdivision cones under the former Penticton
Freight Seniority District. Paynent was allowed for the trip from
M dway to Nel son, but, in addition, Conductor Frocklage and crew al so
submtted a claimfor a separate days pay for 118 mles at freight
rates for switching the Sawr Il which is located at Ml eage 1.9 on
the Carm Subdivision, which was declined. Conductor Nott and crew,
who were laying in Penticton, submitted a claimfor 100 miles at
wayfreight rates because they were not called to performthis
switching. The Conpany al so declined paynent of this claim

The Uni on contends that the Conpany, by declining these two clains,
has viol ated the provisions of Article 34, Clause (b) of the
Col | ective Agreenent, which reads as foll ows:

"(b) A Trainman or crew will not be run off subdivision or
subdi vi sions to which regularly assigned except in
case of shortage of a trainman or crew on another sub-
division, or in case of energency.

Shortage of a trainman or crew will not be considered
to exist when there is a trainmn or crew avail able
that could be noved to the point required without

i ncurring delay to operations.”

FOR THE EMPLOYEES: FOR THE COMPANY



(SGD.) R T. OBREN (SGD.) J. D. BROVELY
GENERAL CHAI RVAN GENERAL MANAGER, O & M
PACI FI C REG ON

There appeared on behalf of the Conpany..

P. E. Tinpson Assi stant Supervi sor, Labour Relations, CP Rail
Vancouver
J. Ramage Speci al Representative, CP Rail, Mntrea

And on behal f of the Brotherhood:

R T. OBrien General Chairman, U T.U (T) Cal gary

AWARD OF THE ARBI TRATOR

In this case, certain industrial switching on track coming within the
Carm Subdi vi sion was perforned by a crew whose hone term nal was

Nel son and who operate on the Boundary Subdivision. Were they then
run of f the subdivision to which they were regularly assigned, within
the neaning of Article 34 (b). This was not a case of shortage of a
trai nman or crew nor a case of energency. Thus, if the crew were run
of f their regular subdivision, it would appear that the grievance
woul d succeed.

The switching in question, while on track within the Carni
Subdi vi si on, was performed at M dway, which is an away-from hone
term nal both for crews whose home terminal is Penticton, on the
Carm Subdivision, and for those whose hone terminal is Nelson, on
t he Boundary Subdivision. Thus the Nelson crew was quite properly

called at Mdway, its away-fromhome termnal. The question is
whether it was properly required to performsw tching at the Pope and
Tal bot Sawmi || before departing for Nel son

In the past, Penticton crews have performed such swi tching either
while at Mdway or in connection with runs between Penticton and

M dway or Beaverdell and M dway. All these points are on the Carm
Subdi vi sion, and there is no doubt that the work was properly
assigned to a Penticton Crew. On the day in question, however, the
Penticton crew were at Penticton. While there is no doubt that they
coul d have been called to performthe work, another way of putting
the question in this case is whether there was an obligation on the
Conmpany to do this. |In the past, the Conpany has paid sone simlar
clainms, but the issue here is whether such paynment is required under
the coll ective agreement.

The switching in question, it is said, was performed within the

M dway termnal, albeit to the west of the station building where the
Boundary and Carmi Subdivision nmeet. The terminal extends fromMle
125. 46 on the Boundary Subdivision, on the east, to Mle 2.38 on the
Carm Subdivision on the west. The Pope and Tal bot Sawni |l is at
Mle 1.94 on the Carm Subdivision, within the limts of Mdway yard.
It woul d appear that, if the Union's position is correct in this
case, the Conpany would be required to call (or pay) a Penticton crew
in respect of any train novenents west of the west nmain track switch



(Mle 0.50 on the Carmi Subdivision), and call (or pay) a Nelson crew
for any such novenents east of the east main track switch, even where
t hese novements were still within the confines of the yard. O
course, if novenments were indeed performed outside the yard limts,
this position would appear to be correct. The instant case, however,
deals only with novenents within the term nal

A simlar issue arose in Case No. 194. There, a Nelson crew prior
to making a trip from Cranbrook to Nel son, (on the Nel son

Subdi vision), were required to lift a portion of their train from
tracks in Cranbrook yard and which were on the Cranbrook Subdivision
The particul ar conplaint was that the tracks in question were in the
recently-extended portion of the Cranbrook yard, and which

previ ously, would have been outside the yard limts in which case the
claimnmade in Case No. 194 would have been justified. The matter of
the actual extent of the Cranbrook yard was not in issue in that
case. The fact was that the track in question was within the
Cranbrook yard, and the whole yard constituted the termnal. Wrk
within the term nal, comon to both subdivisions, could not, it was
hel d, properly be said to be on another subdivision

As in Case No. 194, it is ny viewthat the issue turns on whether or
not the work in question was performed within the termnal. Article
11 of the collective agreenent contenpl ates performance of, and
paynment for such switching as part of initial and final term na

tinme.

The neaning of "term nal" however, is not clearly defined in the
col l ective agreenent, at |east, not for the purpose of determning
the area within which initial and final term nal sw tching may be
performed. Reference to the outer main track switch is made in
Article 11 (e) for the purpose of determning precise road mles in
any trip. The outer nmain track switch, however, does not necessarily
i ndicate the boundary of a "terminal". For the purpose of initial or
final terminal switching, the yard switching linmts would appear to
be the appropriate limts for such work. This would appear to have
been assuned in Case No. 194, where it was agreed that crews on one
subdi vi sion could properly performwork in connection with their own
trains on another subdivision, "provided it was within the confines
of the yard". Tn that case, as here, the yard had been extended.

Now in the instant case the Union contended in argunent that there
had been no agreenent, as required by Article 21, to an extension of

yard switching limts. |In the joint statenent of issue, however, the
sawri || in question is described as being situated "within the M dway
yard limts". The instant case nust therefore be decided on the

basis of the joint statenment, although the award herein does not

i nvol ve any finding of fact in that regard, and is linmted to the
particul ar case as stated. The claimwas not related to the type of
wor k performed, but rather to the trackage on which it was perforned.
VWhile | agree with the Union contention that the Penticton crew would
be entitled to such work if perforned west of the termnal, and while
| agree as well that the extension of yard limts is a matter for
agreenent of the parties pursuant to the collective agreenent, | am
bound in this particular case by what is set out in the joint
statement of issue. Thus | must conclude that the work was perforned
within the Mdway terminal. There is no question, it may be noted,

of conflict with any yard crew s work.



For the foregoing reasons, the grievance nust be dism ssed.

J. F. W WEATHERILL
ARBI TRATOR



