CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 480
Heard at Montreal, Tuesday, Novenber 12th, 1974
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and
UNI TED TRANSPORTATI ON UNI ON (T)
DI SPUTE:

Cl ai ns of Conductors W J. Sauter, B. Mabbett, D.H Llywarch, N T.
MacLeod and crews, Coquitlam for 100 m|es when cancelled on
February 3rd, 1972 and Conductor W J. Sauter and crew, Coquitlam
for 100 miles when cancelled on February 4th, 1972.

JO NT STATEMENT OF | SSUE:

On February 3rd, 1972, Conductor B. Mabbett and crew, assigned to the
2nd Coquitlam Transfer with a regular starting tine of 0700 were
cancel l ed at 0515; Conductor W J. Sauter and crew, assigned to the
4th Coquitlam Transfer with a regular starting tinme of 1500 were
ordered for 1600 and were cancelled at 1425, Conductor D. H. LIywarch
and crew, assigned to the 2nd Westminster Branch with a regul ar
starting tinme of 1530 were cancelled at 1045 Conductor N. T. Macleod
and crew, assigned to the |Ist Night Transfer with a regular starting
time of 2100 were cancelled at 1830, and on February 4th, 1972
Conductor W J. Sauter and crew, assigned to the 4th Coquitlam
Transfer wth a regular starting tinme of 1500 were cancelled at 1100.

The Conpany declined the clains on the basis that a progressive
illegal strike by the Brotherhood of Loconotive Engi neers which

di srupted normal operations was an unforeseen circunstance under the
provi sions of Article 25, Clause (c) thereby preventing five hours
noti ce of cancellation. The Union contends that no unforeseen
circunst ances existed and as five hours advance notice of
cancel l ati on was not given, the Conpany has violated the provisions
of Article 25, Clause (c) which reads: -

"Article 25 - Called and Cancell ed
(c) Cancellation of Assignnments

Trai nnen assigned in road service whose assignments are to
be cancelled will be given as nuch advance notice as
possi bl e. Except in unforeseen circunstances and
energencies, if less than five (5) hours notice of

cancel lation in advance of advertised departure tinme is
given, Trainmen will be paid 100 mles at the rate
applicable to the class of service to which assigned for
each day lost. The foregoing paynent does not apply to
Trainmen in those classes of service in which a daily



guarantee applies.”

FOR THE EMPLOYEES: FOR THE COMPANY
(SGD.) R T. OBREN J. D. BROMLEY
GENERAL CHAI RVAN GENERAL MANAGER O & M

PACI FI C REG ON

There appeared on behal f of the Conpany:

P. E. Tinpson Assi stant Supervi sor, Labour Relations, CP Rail
Vancouver
J. Ramage Speci al Representative, CP Rail, Mbntrea

And on behal f of the Brotherhood:
R T. OBrien General Chairman, U T.U (T) Cal gary
AWARD OF THE ARBI TRATOR

In each case the grievors' assignnents were cancelled on | ess than
five hours' notice. They would thus be entitled to the paynent
clainmed unless it can be shown that in each case there were
"unforeseen circunstances" or "energencies" which would relieve the
Conpany of its obligation.

Each case must be considered on its own facts. |In the case of
Conduct or Mabbett and crew, they were called for 0700 on February 3,
and cancelled at 0515 that day. The regular engineman for their

assi gnment had booked off (apparently ir furtherance of an illega
strike) at 2230 on February 2. As of that point (and it was then
apparent to the Conpany that an illegal strike of enginenmen was

taki ng place), the Conpany could foresee the |ikelihood of
cancel l ati on of Conductor Mbbett's assignment. Another qualified
engi neman was not contacted until 0500 on the 3rd, when he too booked
sick. The Conpany did not |eave itself enough time to give five
hours' notice of cancellation to Conductor Mabbett and crew, and they
are entitled to paynent under Article 25(c).

In the case of Conductor Sauter and crew, they were called for 1500
on February 3 and cancelled at 1420 that day. The regul ar engi neman,
E. K Elliott, had booked sick at 1415. Now while the Conpany was
aware that a strike was taking place, the strike was illegal and not
every enpl oyee could be presuned to participate. Further, other

engi nemren had booked off in sufficient time to allow the Conpany to
take proper steps with respect to cancellation of assignnents. In
this case, it was engineman Elliott who was directly responsible for
the grievors' |oss, and the Conpany was not obliged to make paynent
under Article 25 (c).

In the case of Conductor Llywarch and crew, they were called for 1530
on February 3 and cancelled at 1045 that day. The regul ar engi neman
had booked off at 2235 on the 2nd. There was no spare nman. A
qual i fied engi neer was, however, booked for an assignnent at 1400,

but when asked to take the 1530 assignnent, refused to do so. The
Conmpany has not shown when this request was made. As in the case of



Conduct or Mabbett, the possibility of cancellation could be foreseen
in ample tinme, and the onus is on the Conpany to bring itself within
the proviso to Article 25 (c). That has not been done in this case
and Conductor Llywarch and crew are entitled to paynent.

In the case of Conductor MacLeod and crew, they were called for 2100
on February 3 and cancelled at 1830 on that day. It would appear to
have been known for sonme tinme that no regular or spare engi neman
woul d be available. Again, the onus is on the Conpany to show that
the case cones within the proviso to Article 25(c), and this has not
been done. When a qualified man was notified at 1800 and booked
unfit, it was then too late to give proper notice to the grievors.
Accordingly they are entitled to paynent.

In the second case of Conductor Sauter and crew, they were called for
1500 on February 4 and cancelled at 1100 that day. By this tinme an

i njunction had been granted agai nst the continuation of the

engi neers' illegal strike, and the Conpany could not have been
expected to foresee that it would not be pronptly conplied with. The
necessity of cancellation of this assignnent was an unforeseen
circunstance within the neaning of Article 25 (c). |In this case as
well, it was the engineers who were directly responsible for the
grievors' |oss.

For the foregoing reasons, the grievances of Conductor Mbbett and
crew, Conductor LlIywarch and crew and Conductor MacLeod and crew are
al l omed. The grievances of Conductor Sauter and crew are dismn ssed.

J. F. W WEATHERI LL
ARBI TRATOR



