CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 481
Heard at Montreal, Tuesday, Novenber 12th, 1974
Concer ni ng
ONTARI O NORTHLAND RAI LWAY
and
UNI TED TRANSPORTATI ON UNI ON (T)
DI SPUTE:

Clains for general holiday pay January 1, 1974, Brakenmen W
Bl ackburn, H M ddaugh, J. W Black and W G MCull och

JO NT STATEMENT OF | SSUE:

Brakemren W Bl ackburn, H. M ddaugh, J. W Black and W G MCull och
were regularly assigned Brakenen in pool service with hone term na
at Englehart. On January 1, 1974 each was called in seniority order
for service as Conductor on Traln No. 283. Each man declined and a
Juni or Conductor nmanned the train.

VWhen the four Brakenen submitted tickets for holiday pay January 1,
1974 the conpany declined payment stating that they were not

avail abl e for duty under Section 2(c) of Rule 107 of the Collective
Agreenment. The union filed a grievance, the conpany rejected the
claim

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) C. G JOHNSTON (SGD.) F. S. CLI FFORD
GENERAL CHAI RVAN GENERAL MANAGER

There appeared on behalf of the Conpany.

A. Rotondo System Labour Relations O ficer, ONR, North
Bay
G T. Nudds Superintendent, O N R, Englehart

And on behal f of the Brotherhood:
C. G Johnston - GCeneral Chairman, U T.U. (T) - Englehart, Ont.
G W MDevitt - Vice President, UT.U, Otawa
H. M ddaugh - Legislative Representative, U T.U (T) - Englehart
AWARD OF THE ARBITRATOR

Section 2(2) of Rule 107 is as follows..

"2. In order to qualify for pay on any of the holidays
specified in Section 1, an empl oyee shall have compl eted 30 days



of continuous enpl oyee relationship and in addition

(a) Shall conmence a shift or tour of duty on the genera
hol i day:

or

(b) Shall be entitled to wages for at least 12 shifts or tours
of duty during the 30 cal endar days i mredi ately precedi ng
t he general holiday,

and

(c) Unless cancelled, shall be available for duty on such
holiday if it occurs on one of his work days excl uding
vacation days.

An enpl oyee under rest for any portion of a holiday where the
rest booked is 12 hours or |ess consecutive with his |ast shift
or tour of duty shall not be considered unavail able, under this
Cl ause (c), because of such rest period."

This Clause (c) shall not apply in respect of an enployee who is
laid off or suffering froma bona fide injury or who is
hospitalized on the holiday."

The grievors had conpl eted 30 days of continuous enpl oyee

rel ati onship and had been entitled to wages for the period referred
to in Section 2(b). The proviso set out in the |ast paragraph of
Section 2(c) did not apply in their cases. The holiday in question
was a "work day" for the grievors, at least in their capacity as
brakenmen. They were regularly assigned in pool service as brakenen
on unassigned freight crews. The question to be determned is

whet her they were "available for duty" on January 1, 1974.

On that day the grievors were called, as is set out in the joint
statement of issue, for service as Conductors. It is inportant to
set out the circunstances. M. MCulloch was not avail able for any
service, and his claimwas w thdrawmm. The others, it appears,
declined a call as conductor subject to a junior enployee respondi ng
to such a call. The Conpany acknow edges that a senior man cl assed
as a conductor may refuse to take out a run as a spare conductor

when call ed, but that he can only do so where a junior man is
available to take the run. The matter of calling crews is dealt with
generally in Rule 55, which is to be read together with the
"interpretation"” which follows it. The "interpretation" includes

Cl ause (g) which provides that where a brakeman declines service as a
conductor, his standing as a brakeman will not be affected. This
does not, however, alter the obligation which that enpl oyee may have
to accept a call as a conductor (a call to which, in sone
circunstances, he may be entitled), where no Junior nman is avail able.

In the instant case, the Conpany takes the position that once a
senior man in the grievors' position "passes" his call as a
conductor, he is then considered "unavailable". | think that it is
not enough to reply that he would still be available as a brakeman.
A conplete refusal to accept a call as conductor mght well, in the



ci rcunst ances described, Justify concluding that the enpl oyee was
unavail able within the neaning of Section 2(c). of Rule 107. But I
am al so of the view that where a senior classed man "passes” his cal

in the hope that a junior will accept it, it cannot then be said that
he is necessarily unavailable. [If no Junior man is avail able, then
of course the senior man nust accept the call. |If he then refuses,

or if he in fact seeks to avoid his responsibility by making hinself
unavail abl e, then he is indeed "unavail able" for duty, and would have
disentitled himself to holiday pay.

In the instant case it has not been shown that brakenmen Bl ackburn

M ddaugh and Bl ack were indeed unavail able for duty within the
meani ng of Section 2(c) of Rule 107 on January 1, 1974. The train
was manned by a junior conductor. |In the circunstances, it is ny
conclusion that they were entitled to general holiday pay for the day
in question and | so award.

J. F. W WEATHERI LL
ARBI TRATOR



