CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 482
Heard at Montreal, Tuesday, Novenber 12th, 1974
Concer ni ng
QUEBEC NORTH SHORE AND LABRADOR RAI LWAY
and
UNI TED TRANSPORTATI ON UNI ON (T)
Dl SPUTE:
Di sm ssal of conductor M Mbreau.
JO NT STATEMENT OF | SSUE:
On July 4th, 1974 at approximtely 13:10 hours, M Mreau was
conductor in charge of Work Extra 234 which collided with a grinding
machi ne whose crew consisted of four nen and a foreman, at m | eage
97. 65, Wacouna Subdi vi sion, in Special Permanent Slow Order
Territory, in violation of General Rule B of the Uniform Code of
Operating Rules and Speci al Permanent Slow Order Instruction F-9 of

Time Table No. 14.

Fol | owi ng investigation of the incident on July 8th, 1974, M. Mdreau
was di smissed fromthe Railway.

The Uni on contends that the discipline assessed was too severe. A
grievance was filed. The Railway rejected sane.

FOR THE EMPLOYEE: FOR THE COMPANY:
(SGD.) J. H BOURC ER (SGD.) F. LeBIANC
GENERAL CHAI RVAN SUPERVI SOR, LABOUR RELATI ONS

There appeared on behal f of the Conpany:

J. Bazin Counsel

F. LeBl anc Supervi sor, Labour Relations, QN S. &.Rvy.,
Sept-1les, Que.

T. Leger Assi stant, Labour Relations, QN S. &.Rvy.,
Sept-1les, Que.

W Adans Trai nmaster, Transportation QN S. &. R y.,
Sept-Iles, Que.

E. Trepanier Road Foreman of Engines, QN S. & .Rly.,

Sept-1les, Que.
And on behal f of the Brotherhood.
J. H. Bourcier General Chairman, U T.U (T) - Sept-Illes, Que.

G W MDevitt Vice-President, UT. U - Otawa
M Mor eau (Gievor)



AWARD OF THE ARBI TRATOR

The grievor, who had been enpl oyed as a conductor for sone three
years, was di scharged by the Conpany on July 11, 1974, follow ng an
i ncident which occurred on July 4, 1974.

On the day in question the grievor was conductor of Wrk Extra 234
which, at the material time, was northbound from Canatiche to Wco,
where the crew intended to have lunch. Early in the day, Conductor
Moreau and crew had proceeded sout hbound on the same track, were
aware of and had observed the slow order signs affecting the area

i nvol ved, and knew that there was a crew of welders working in the
area of Mle 98.

For the northbound novenent to have |unch, the grievor, the engi neman
and the other two nenbers of the crew were all in the cab of |ight
Unit 234. There were also four carnmen pernitted by the grievor (who
had overall responsibility for the novenent) to ride in the cab

VWile no particular rule was referred to in relation to this, and
while the grievor stated that "at the tinme" he thought that was a
safe practice, it seens to ne to have been at | east questionable to
have al |l owed ei ght persons in the cab. 1In any event, it is clear
that on the northbound trip the crew did not have the sane degree of
awar eness of the signals governing the track as they had earlier in
the day on the sout hbound novenent. As a result neither the grievor
t he engi neman nor the other crew nenbers saw or obeyed a Specia
Restricted Speed Sign just north of Mle 97. It was known to the
crew that welders were working in the area of Mle 98, and that
restricted speeds were in effect, but no care seens to have been
taken or concern felt. "At the last mnute" the crew saw the Specia
Stop sign, but it was then too late, and the engine collided with and
destroyed a grinding nmachine at Mle 96.65. The train came to a stop
three or four car |engths beyond the point of inpact.

Clearly, having observed the Special Advance Warning Sign, having
travel l ed sone distance wi thout seeing the Special Restricted Speed
sign and knowi ng that there was work being carried on in the area

whi ch they had passed through shortly before, each menber of the crew
ought to have been concerned about the possible necessity of stopping
the train. There was sonme suggestion that one of the signs referred
to, the Special Restricted Speed sign which none of the crew nenbers
saw, was not there. |t was pointed out that the dispatcher refused
perm ssion to take the engine back so that that could be verified.

In the statement of the Union representative at the investigation
however, the crew nmenbers did not wal k back to check (it was a very
short di stance) because there was "confusion de signaux" between the
grievor and the brakeman. There was no timely allegation that the
signal was not in fact there.

It is clear to ne that each of the crew nenbers was guilty of

m sconduct and subject to discipline. |In fact the engi nenman and the
head- end brakeman were assessed fifteen denerits. The other brakeman
was not disciplined at all. The grievor was disnm ssed. The Union's

position is that the penalty inposed on the grievor was too severe,
having regard to the circunstances of the incident, and having regard
to the lenient penalties inmposed on the others. The Company's



position is that the discharge of the grievor was justified having
regard to the incident and the grievor's record.

It is, as | have indicated, clear that the grievor was properly
subject to sone discipline over this incident. As was said in Case
No. 439, the question of whether or not the discipline inposed in
any case is justified or not is to be determ ned having regard to the
nature and circunstances of the offence, the record of the enployee,
and any special circunstances including, it has been held, a

consi deration of the consistency of discipline as between enpl oyees
in simlar circunstances. On this latter point it may be observed
that a penalty which m ght otherw se be thought unduly severe may be
uphel d where it is consistent with penalties inposed on the sanme |ine
in other cases see, for exanple, Case No. 467.

In the instant case it may be thought that the other crew nenbers
were lightly dealt with. There is reason to distinguish between the
responsi bility of the engi neman and the conductor on the one hand,
and that of the trainmen on the other hand, in these cases. As

bet ween the engi neman and the conductor, there may be sone
distinction to be drawn in terns of the nature of the conductor's
overall responsibility, but that distinction would not account for
the difference between fifteen denerit marks in one case and

dismi ssal in the other. As to the grievor's record, it is true that
there have been a nunber of entries of denerit marks during his
career as a Conductor but the |ast of these was assessed in Decenber
1972, and from Novenber, 1973 the grievor in fact had no denerits
current against his record, which had been clear for nearly two
years.

Whi |l e the other enployees seemto have had unbl em shed records |
think it still cannot be said that the grievor's record, clear at the
time in question, would serve to justify such a drastic distinction
between his case and that of the others.

In my view, the grievance nmust succeed on both grounds advanced.
While the grievor's failure to carry out his responsibilities
properly would subject himto severe discipline, it would not, in
this case, justify discharge. And it cannot be held to be justified
when ot her enpl oyees whose responsibility in the matter is only
somewhat | ess than his, are leniently treated. There is
neverthel ess, grounds for a distinction between the grievor's and the
ot her cases. Rather than deal with the niceties of the denerit
system | would conclude that the grievor's record should show t he
same numnber of denerits as that inposed on the others, nanely
fifteen, but that these should be entered as of the date of his
reinstatenent. As | conclude that there was not just cause for the
di sm ssal of the grievor, it is nmy award that he be reinstated in
enpl oynment forthwith without |oss of seniority. In the

ci rcunst ances, however, | nake no award of conpensation

J. F. W WEATHERI LL
ARBI TRATOR



