CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 487
Heard at Montreal, Tuesday, Decenber | CQth, 1974
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and
CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS
Dl SPUTE

The Brotherhood all eges that the Conpany violated Article 24.8 (b) of
the Agreement when it failed to render a decision within the tine
limts on a claimfor additional conpensation to an enpl oyee

cl assified as Maintenanceman at the Toronto Express Terni nal

JO NT STATEMENT OF | SSUE:

On Septenber 17, 1973 the Brotherhood | odged a grievance on behal f of
M. N. Mrshall, Mintenanceman at Toronto Express, alleging that for
wel di ng guards for electrical boxes at the Express Term nal M.

Mar shal | shoul d be conpensated at the rate of pay of a welder in the
Bri dge and Buil di ng Departnment represented by the Brotherhood of

Mai nt enance of Way Enpl oyees. This rate of pay is sone 29 cents per
hour hi gher than that of the Miintenance man under Agreement 5. 1.

The grievance alleges that the sane type of welding duties were
performed by another Maintenanceman under Agreenent 5.1, a M. MIls,
earlier in 1973 and were conpensated for at the higher Bridge and
Buil ding rate of pay The Conpany contends that the welding duties
performed by M. Marshall were a normal part of his job of

Mai nt enaceman under Agreenent 5.1 with the C.B.H T. and G W whereas
the duties perforned by Mintenanceman MIIls earlier in 1973 were
normal |y perfornmed by Bridge and Buil di ng enpl oyees under anot her
wage agreenment with the BMWE. and that in utilizing Mintenacenman
MIls to performthose welding duties the Conpany was assignhing him
to work for the Bridge and Buil ding Departnent as part of an

i n-Conpany safety canpaign to speed up repairs to the Express
Termnal and for those duties the Conpany agreed to pay M. MIIs the
hi gher Bridge and Building rate of pay.

In processing this grievance the Brotherhood wote to the Company at
the third step of the grievance procedure on Decenmber 10, 1973 and

t he Conpany acknow edged receipt of this grievance in a letter dated
Decenber 18, 1973. On January 22, 1973, the Brotherhood wote again
to the Conpany at the third step of the grievance procedure advising
that since the tinme Iimt for a Conpany decision had passed the

Brot herl ood sought a settlenment of the claimunder the provisions of
Article 24.8(b) as a claimfor unpaid wages.

The Conpany di sputes that this is a claimfor unpaid wages as
provi ded for under Article 24.8(b) since the scope of the welding



duties perfornmed by the grievor fall within the duties of a

Mai nt enanceman under Agreenment 5.1 and tha the grievor was correctly
conpensated at the negotiated rate of pay for maintenanceman for such
wel di ng duti es.

This grievance has been processed through the various steps of the
gri evance procedure and ultimtely to arbitration

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) J. A. PELLETIER (SGD.) S. T. COOKE
NATI ONAL VI CE- PRESI DENT ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS
There appeared on behal f of the Conpany:

P. A D armd System Labour Relations Oficer, C.NR
Mont r ea

And on behal f of the Brotherhood:

J. D. Hunter Regi onal Vice President, C.B.R T., Toronto

AWARD OF THE ARBI TRATOR
Article 24.S (b) of the collective agreenent provides as foll ows

"(b) Effective July 14, 1971, when a gri evance based on a claim
for unpaid wages is not progressed by the Brotherhood
within the prescribed tine |limts, it shall be considered
as dropped. When the appropriate officer of the Conpany
fails to render a decision with respect to such a claimfor
unpai d wages within the prescribed tine linmts, the claim
will be paid. The application of this rule shall not con-
stitute an interpretation of the collective agreenent.”

The grievance in the instant case involves a claimfor a particular
wage rate for the performance of certain work. The claimwas filed
intinmely fashion. There is no allegation of non-conpliance with
Steps 1 and 2 of the grievance procedure. The appeal at Step 3 was
made by | etter dated Decenber 10, 1973. \While certain correspondence
was exchanged, no reply was made to the Step 3 appeal until February
7, 1974, well in excess of the 28-day period provided for reply at
Step 3. No request for an extension of the tinme |linit seems to have
been nade.

If, then, the instant case is a "claimfor unpaid wages" within the
meani ng of Article 24.8 (b), it is clear that the grievance mnust
succeed on that ground al one, and that the claimbe paid as required
by that article. The Conpany takes the position that this case does
not involve a "claimfor unpaid wages" because the wage-I|evel clained
is not one provided under the collective agreenent, but relates to
anot her agreenent. A "wage" it is said, can only nmean an anpunt
required to be paid under a particul ar agreenent, and conpensation
goi ng beyond the scope of such agreement is not a wage in the proper
sense.



I amunable to accept this contention. Certainly it is the case that
an Arbitrator's Jurisdiction is limted to the determ nation of
clains based on the particular collective agreenent binding the
parties in question. But the question whether or not a claim of
entitlenent under an agreenent is valid or not, that is, whether the
claimis entitled to succeed, is very different fromthe question
whet her a demand for paynment constitutes a "claimfor wages" in the
general sense. Article 24.8 (b), of course, provides a very specia
formof relief where there is delay in dealing with wage clains: it
requi res payment of the claim \Were the express time limts for
reply have been passed and there has been no extension, then "the
claimwill be paid'. There is then no scope for any exam nation into
the validity of the claim

Now there nmay be extreme circunstances in which an obviously

frivol ous or even fraudulent attenpt to abuse the provisions of the
agreenent by submitting extravagant demands in the form of a wage
claimm ght be held not to invoke the provisions of Article 24.8 (b).
A "wage claint for sone huge anmount, ignored by the Conpany, m ght
not in fact render it liable under that article, or it may be that
some other relief would be available. But that is not the instant
case, which is a claimto be paid what is asserted (rightly or
wrongly) to be the appropriate rate of wages for certain work
performed. The parties have negotiated particul ar provisions of the
col l ective agreenent to ensure that such clains are dealt with
promptly, failing which they are to be paid. Valid or not, the claim
asserted in this case was, as | find, a "claimfor unpaid wages"
within the nmeaning of Article 24.8 (b). A decision with respect to
that claimwas not rendered within the prescribed tine limts, and
accordingly it nust be paid.

The grievance is therefore all owed.

J. F. W WEATHERI LL
ARBI TRATOR



