CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 490
Heard at Montreal, Tuesday, Decenber | CQth, 1974
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and
CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS
DI SPUTE:

The Brotherhood clains that the Conpany violated Article |13C(a) of

Agreenent 5.39 covering Tel ecomuni cati ons Departnment enpl oyees in

the Northwest Region when in 1973 it substituted Gold Di scovery Day
(August 17 or the Friday inmmediately prior to August 17) for Civic

Hol i day (First Monday in August).

JO NT STATEMENT OF | SSUE:

In Novenber of 1971 Civic Holiday was added to Agreenent 5.39 and

ot her Non- Operating Railway agreenments for the Yukon Territory.
Agreenent 5.39 was reprinted to incorporate this change on April 21
1972. In late July of 1972 the Conpany agreed to substitute Gold

Di scovery Day for Civic Holiday upon request of their Yukon enpl oyees
since it was a holiday "nore generally recognized" in the Yukon and
since provision was nmade for such substitution in its various
agreenents. Since the question of substitution affected nore than
one collective agreenent with nore than one Non-QOperating Union the
Conpany advised M. R C. Snmith, the Chairman of the Non-Operating
Enmpl oyees Negotiation Comrittee, of the enployee request and that
Gol d Discovery Day was a nore generally recognized holiday in the
Yukon than Civic Holiday and further that the Conpany was prepared to
substitute the holidays as requested and gai ned his concurrence. The
substitution took place in August 1972 without dispute.

In 1973 the Brotherhood grieved all eging that the Conpany viol ated
Article I3C(a) in August of 1973 when it did not give holiday pay to
enpl oyees in the Yukon for either Civic Holiday or for Gold Di scovery
Day, the latter of which occurred on a date when the enpl oyees were
involved in a rotating national railway strike. The Brotherhood
contended that the Yukon enpl oyees had not been canvassed in regard
to substituting the Gold Di scovery Day for Civic Holiday in 1973 as
they had in 1972 and further that the Brotherhood had not agreed to
such a substitution. The Brotherhood is seeking holiday pay for
Civic Holiday, the first Monday in August, 1973. The Conpany denies
that its actions were in violaticn of Article 13C(a) as alleged by

t he Brot her hood.

FOR THE EMPLOYEES: FOR THE COMPANY:

(SGD.) J. A PELLETIER (SGD.) G H. BLOOWI ELD
NATI ONAL VI CE- PRESI DENT ASS| STANT VI CE- PRESI DENT



LABOUR RELATI ONS

There appeared on behalf of the Conpany:

P. A D armd System Labour Relations Oficer, C.NR
Mont r ea

W S. Hodges System Labour Relations Oficer, C.NR
Mont r ea

And on behal f of the Brotherhood:

R Henham Regi onal Vice President, C.B.R T., Vancouver

AWARD OF THE ARBITRATOR

This matter is governed by the provisions of Collective Agreenent
5.39, and in particular by Article 13 (C) (a) thereof, which is as
fol |l ows:

GENERAL HOLI DAYS

"Rule (a) An enployee who qualifies in accordance with Section 1
or Section 2 of this Article shall be granted a holiday with pay
on each of the follow ng general holidays, including a genera
holiday falling on an enpl oyee's rest day.

New Year's Day Labour Day

Good Friday Thanksgi vi ng Day
Victoria Day Renmenbr ance Day
Dom ni on Day Chri st mas Day
Civic Holiday Boxi ng Day

If in any province or part thereof a holiday is nore generally
recogni zed than any one of the holidays specified above, the
signatories hereto will substitute such holiday therefor in that
provi nce or part thereof. Wen any of the above holidays falls
on Sunday or Saturday, the day observed by the Federa

Governnment in respect of its enployees as the holiday shall be
recogni zed. "

This provision was inserted in the collective agreement pursuant to a
Mast er Agreenent nade between the Canadi an Railways and the

Associ ated Non-Operating Unions. This agreenent, it seens clear, was
bi ndi ng on the trade union party (as well as the enployer party) to
the collective agreenent before me in this case, namely, agreenent
5.39. It would seemthat the parties met their obligations under the
Mast er Agreenment when they incorporated the general holiday provision
above set out into their own collective agreenent.

In the sumer of 1972, shortly before Civic Holiday would have been
observed as a general holiday, officials of the Conpany were nade
aware (apparently by enpl oyees and sone of their representatives),
that in the Yukon Territory, Gold Discovery Day was a "nore generally
recogni zed" holiday than Civic Holiday. As there was little tine to
act, the Conpany sought and obtai ned the approval of the Chairman of
t he Non- Operating Enpl oyees Negotiating Cormitte (a conmittee



consi sting of representatives of several trade unions, which had
agreed to the holiday provisions in the Master Agreenent), to
substitute Gold Discovery Day for Civic Holiday as a general holiday
for enployees in the Yukon Territory.

The Union in the present case contends that the approval of the

Chai rman of the Non-Operating Enpl oyees Negotiating Comrttee was
unnecessary and ineffective in any nmatter involving the application
of collective agreement 5.39. | agree. Collective Agreenent 5.39
does not appear (in any provision to which I was referred) to confer
any authority on any person other than a party to the agreement, with
respect to its admnistration. |ndeed, Article 13(C)(a) specifically
refers to "the signatories hereto" as having certain obligations with
respect to the substitution of one holiday for another. The parties
to the collective agreenent are Canadi an National Railways

Tel ecomruni cati ons Departnment, the Conpany, and the Canadi an

Br ot herhood of Railway Transport and General Workers, the Union. The
signing officer for the Union was R Henham Regional Vice-President.

Now by "signatory", the collective agreenent, in Article 13(C)(a)
refers, not to any particular individual but rather to the party
itself, that | the Conpany or the Union, acting through its properly
aut horized officer. No doubt at all times material to this case the
properly authorized officer of the Union continued to be M. Henham
It was on him and not on the Chairnman of the Non-Operating Enpl oyees
Negotiating Cormittee, that the obligation created by Article
13(O) (a) fell.

VWhile the consent to the substitution of one holiday for another

whi ch was given in 1972 by the Chairnman of the Non-QOperating

Enpl oyees Negotiating Committee was ineffective as far as the

adm nistration of Collective Agreenment 5.39 is concerned, it does not
follow fromthat that this grievance nust succeed or that the
substitution of the holiday was inproper

Article 13(C)(a) requires the "signatories" to the collective
agreenent to substitute the "nore generally recogni zed" holi day,
where it is the case, in any province or part thereof (and there was
no question that the Yukon Territory should be so considered for the
purpose of this provision), that a holiday is nore generally

recogni zed than one of the holidays listed in the article. It is
agreed that in fact, in the Yukon Territory, Gold Discovery Day is
nore general ly recogni zed than Cvic Holiday. That being the case,
the signatories were under an obligation to make the substitution
Now consul tati on between the parties woul d obviously be desirable for
t he purpose of ensuring that there was no m sunderstandi ng about the
factual situation. Certainly, if the Conpany were to consult with
anyone as to the administration of Collective Agreenent 5.39 in that
regard, it ought to have consulted with M. Henham But since it is
an agreed fact that Gold Discovery Day is the nore generally

recogni zed holiday, it nust be noted that M. Henham hinsel f was
under an obligation, under Article 13(C)(a), to ensure that the
substitution was made.

In the result, then, there can be no doubt that Gold Di scovery Day
was properly substituted for Civic Holiday as a general holiday in
the Yukon Territory in 1972. 1In 1973, the date of Civic Holiday was



wor ked, apparently w thout protest from anyone, as a normal work day,
and Gold Discovery Day woul d have been observed as a holiday. This
was proper, having regard to the nore general recognition of that day
as a holiday. That was the effect of the provisions of Article
13(C)(a) of the Collective Agreenent.

There was, therefore, no violation of Article 13(C)(a), which was
properly applied, and there is no proper basis for any claimfor
holiday pay in respect of Civic Holiday, on behalf of enployees in
the Yukon Territory. The grievance is accordingly disnissed.

J. F. W WEATHER! LL
ARBI TRATOR



