CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 491

Heard at Montreal, Tuesday, January 14, 1975

Concer ni ng
CANADI AN NATI ONAL RAI LWAY COVMPANY
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

The Brotherhood clains that the Conmpany unjustly di scharged Mt or man
B. H cks, Gander, Newfoundl and.

JO NT STATEMENT OF | SSUE:

Mot orman Hi cks while delivering traffic also collected certain
charges for the Conpany. He claims that he passed all collected
nmoni es to the Cashier. The Conpany clains that he did not account
for ten waybills. Mtorman H cks clains he is not guilty of

wi t hhol di ng any col | ected noni es.

The Brotherhood clains that M. Hicks did not have a fair

t he

i nvestigation, and
ten shipnents, he
is no evidence of

The Brot herhood de
Article 9 and conp

The Conpany has de
FOR THE EMPLOYEE:
(SGD.) E. E. THOVS
GENERAL CHAI RMAN
There appeared on

A. D. Andrew

W D. Agnew

T. R Meaney
And on behal f of t

E. E. Thons

T. F. Snow
R. Byrne

whi |l e he rei nbursed the Conpany the anount for
did so in order to obtain his pay cheque and there
intent to enbezzle the Conpany out of funds.

mands rei nstatement of M. Hicks in accordance with
ensation for all |oss wages.

ni ed the Brotherhood s request.
FOR THE COVPANY:
(SGD.) S. T. COOKE
ASSI STANT VI CE- PRESI DENT
LABOUR RELATI ONS

behal f of the Conpany:

System Labour Rel ations Oficer, C.N. R, Mntrea
Labour Rel ations Assistant, C.N. R, Mncton
Term nal Traffic, C N R, Gander, Nfld.

he Brot her hood:
General Chairman, B.R A . C., Freshwater, P.B.
Nf I d.
Local Chairman, Lo.48, B.R A C., Lew sport, Nfld.
Local Chairman, Lo.77, B.R A C., Corner Brook,



Nfld.

AWARD COF THE ARBITRATOR

The issues in this case are whether the grievor was discharged for
just cause, and whether a fair investigation was carried out in
conformty with the requirenents of the collective agreenent.

To deal with the second point first, Article 9.2 of the collective
agreenent provides as foll ows:

"9.2 Investigations in connection with alleged irregularities wll
be held as quickly as possible. An enployee may be held out
of service for investigation (not exceeding three days). He
will be given at |east one day's notice in witing of the
i nvestigation and of the charges against him This shall not
be construed to nmean that a proper officer of the Conpany,
who nmay be on the ground when the cause for investigation
occurs, shall be prevented from naki ng an i mredi ate
i nvestigation. An enployee may, if he so desires, have the
assi stance of one or two fell ow enpl oyees, or accredited
representatives of the Brotherhood, at the investigation.
Upon request, the enpl oyee being investigated shall be
furnished with a copy of his own statenent, if it is nmade a
matter of record at the investigation. "The decision will be
rendered within 28 cal endar days fromthe date the statenent
is taken fromthe enpl oyee being investigated. An enpl oyee
will not be held out of service pending the rendering of a
deci sion, except in the case of a dismssible offence.”

On June 3, 1974 the grievor was advised in witing that he was
required to attend the followi ng day at an investigation for

"m sappropriation of Conpany funds". This was proper notice within
the contenplation of Article 9.2, and it did specify the charge

i nvol ved. While the particulars of the charge were not specified,
this was not made the subject of conplaint, and the grievor did
answer questions put to himat the hearing. It is true that his
answers were, in effect, a general denial of wongdoing, but there is
no suggestion that his answers woul d have been different had he been
given further details in advance of the hearing. | amsatisfied that
the grievor understood what the hearing was about, and | note that he
was satisfied, at the conclusion of the hearing, with the manner in
which it was conducted. The fellow enpl oyee who attended the hearing
with the grievor was cautioned at the outset not to interrupt the
proceedi ngs. This was contrary to the Conpany's general policy in
these matters, and | think it was an inproper restriction of the
grievor's right of representation. At the end of the hearing,
however, the grievor was, as | have noted, satisfied, and the fellow
enpl oyee did not suggest any subject he w shed devel oped, although
given the opportunity to do so. Although the situation is not
identical with that in Case No. 363, the observations nade there
apply with equal force in this case. 1In ny view, an investigation as
contenplated by Article 9 was held; the question renaining is whether
di sci pline was inposed for just cause.

The duties of the grievor included the collection of certain Air



express itens at Gander Airport, the collection of the waybills
therefor, the delivery of the shipnments to their consignees, the
collection, in some cases, of cash payment, and the accounting for
the waybills and cash. Now in sone cases freight and waybills were
pi cked up at the Airport, delivery and collection was nade to the
consi gnee, and yet no waybills or shipping charges in respect of such
del i veries appeared on the driver's settlement. There were thus
shortages in the driver's accounting to the Conpany. A driver would,
in tallying his cash against his waybills, be aware of such
shortages, but they would not, in the normal course, be apparent to

t he Conpany (because of the rather |ax nethod used, attributable at
least in part to a |ack of cooperation between the Air and | and
carriers), in the normal course.

On the nmaterial before nme, it would appear that the grievor had in
fact made certain cash collections from consignees, but had not
handed over that cash or the related waybills in the course of his
regul ar settlenments. The Union suggested a nunber of possible

expl anations for the Conpany's undoubted |osses (it is not questioned
that there were shipnents which arrived at the airport and were
delivered to consignees for cash which was never paid over to the
Conpany.), including the possibility of forgery by other enployees of
the grievor's initials on certain waybills left at the airport and on
recei pts given to custoners. The grievor did not, however, deny the
delivery of certain goods for which no waybill (and no cash) was
turned over to the Conpany. He did not suggest that the deliveries
in question had not been made by him And, it was discovered, he
turned over noney for sone deliveries he had nade with the exception
of the Air express shipments, which are susceptible to this practice.

On all of the material before me, the nost probable conclusion is
that in fact the grievor did make cash collections for certain Air
freight shipnents, and that he did not turn over the cash or waybills
in connection with these shipments. |In the circunstances, it is ny
view that there was just cause for discharge, and the grievance is
accordingly dismn ssed.

J. F. W WEATHERI LL
ARBI TRATOR



