CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 492
Heard at Montreal, Tuesday, January 14, 1975
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COWMPANY
and
BROTHERHOOD OF RAI LWAY, AIRLINE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:
The Brotherhood clains violation of Article 8.5 in the 6.1 Agreenent
when it dispensed with the services of Warehouseman Wayne Young at
Cor ner Brook.
JO NT STATEMENT OF | SSUE:
War ehouserman Wayne Young, while protecting spare and relief work,
| ast worked with the Conpany Septenber 13, 1973. The reason for his
absence was alleged illness. The Conpany clainmed that he failed to
protect his position under Article 8.5 and di spensed with his
services in Novenber 1973.
The Brotherhood clains that M. Young was ill and did present
doctor's certificates which were unacceptable to the Conpany. The
Brot herhood al so clains that the Conpany did not notify M. Young to

return to work.

The Brot herhood has denmanded reinstatement of M. Young with al |oss
of wages.

The Conpany has declined the demand.

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD) E. E. THOMVS (SGD.) S. T. COOKE
GENERAL CHAI RVAN ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

A. D. Andrew System Labour Relations Oficer, C.NR,
Mont r eal

W D. Agnew Labour Rel ations Assistant, C.N. R, Mncton

R A Bartlett - COperations Supervisor, C N H, Corner Brook,
Nf | d.

And on behal f of the Brotherhood:

E. E. Thons General Chairman. B.R A.C., Freshwater, P.B.,



Nfld.

T. F. Snow Local Chairman, Lo.48, B.R A . C., Lew sport,
Nf I d.

R. Byr ne Local Chairman, Lo.77, B.R A .C., Corner Brook
Nf | d.

AWARD OF THE ARBI TRATOR
Article 8.5 of the collective agreenent is as foll ows:

"8.5 An enpl oyee who elects to take spare or relief work at the
| ocation at which he was di splaced shall forfeit his
seniority if he fails or refused to apply for a bulletined
position at such |ocation, except O fice Boy or Messenger, or
if on eight hours' notice he fails or refused to report for
duty When call ed unl ess prevented from doing so by reason of
illness or other cause for which | eave of absence has been or
is granted.

In the instant case, it is the Conmpany's position that the grievor
"forfeited his seniority”, and was subject to | oss of enploynment when
he failed or refused, on eight hours' notice, to report for duty when
cal | ed.

The grievor was on spare and relief work, and subject to call. 1In ny
view the Conpany did call the grievor at the |ocation know, to them
al t hough contact could not be nmade with him personally. He was
"called" within the neaning of Article 8.5, but he did not report.
The question which arises is whether he was prevented from doi ng so
"by reason of illness or other cause for which | eave of absence has
been or is granted".

On Novenber 22, 1973, the Conpany nade an attenpt to call the grievor
for work. It was advised that he was away. He had | ast worked for

t he Conpany on Septenber 13, 1973, and had | ater produced a
certificate dated September 18, stating he would be unfit for work
until September 25. No other authorization or explanation was
produced between then and Novenber 22. Followi ng the grievor's
failure to respond for a call that day, he was considered as no

| onger enpl oyed.

In such circunmstances there is an obligation on the enployee to bring
himsel f within the scope of the exception to Article 8.5, that is, to
show that he was prevented from accepting the call for the reasons
there cited. |In the instant case, the grievor appeared at the
Conpany of fice on about Decenber 18, 1973, with an application for
weekly indemity benefits. This application contained a doctor's
statenent that the grievor had been disabl ed from Septenber 12 unti
Decenber 12. The grievor was, however, advised that he was no | onger
an enpl oyee, he was paid his vacation pay and his file was cl osed.

No further step was taken until April 9, 1974, when the matter of the
grievor's being restored to his job was raised by the Union. |t
woul d seem that any grievance relating to the grievor's status would
then be untinely, but the Conpany considered the matter neverthel ess,
and there is no objection raised in that regard in this case. |n the



course of the grievance procedure, the Conpany indicated (quite
properly, if the matter was to be considered at all) that it would
re-consider the matter on being furnished with a case history of the
grievor's illness. In response to this, the grievor provided a
doctor's certificate dated August 5, 1974 which stated that he had
been incapacitated from Septenber 14, 1973 until April 14, 1974, that
he had undergone surgery on Novenber 29, being di scharged on Decenber
1. The doctor's certificate went on to indicate that the grievor had
suffered fromsone recurrent disorder up to the mddle of April. The
certificate seens to have been illegible as to what the disorder was.

Clearly, the certificate finally proferred by the grievor was

unsati sfactory both because of its illegibility and because of its
noncongruence with the other statenents he had filed. Under Article
8.5 an enployee is under an obligation to satisfy the Conpany that he
has good reason, by way of illness or sone other ground wwhi ch woul d
justify a |l eave of absence for not being available to work. 1In this
case, the grievor's efforts in this regard were untinely and

i nadequate. He has still not made it clear to the Conpany just why
he coul d not work, and the Company has thus had no chance to eval uate
what ever reasons there nmay have been

The grievor's case has not been brought within the exception to
Article 8.5, and he was therefore subject to the general provisions
of tha Article. Accordingly, the grievance nust be dism ssed.

J. F. W WEATHERI LL
ARBI TRATOR



