CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 495
Heard at Montreal, Tuesday, February 11, 1975
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
DI SPUTE:

Claimfor reinstatement of J. Gouchie with conpensation for tine |ost
begi nning July 1, 1974.

JO NT STATEMENT OF | SSUE:

On June 7, 1974, the Division Engineer, Montreal Term nals Division
had cause to suspect B & B Foreman J. Gouchle was in violation of
General Rule "G', Mintenance of WAy Rul es and Regul ati ons.
Subsequent investigation confirmed that M. Gouchie was in violation
of Rule "G' and he was disnissed.

The Uni on appeal ed the discipline assessed and requested that M.
Gouchi e be re-instated in Conpany service

The Conpany declined the Union's appeal

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) A PASSARETTI (SGD.) R A. SWANSON
SYSTEM FEDERATI ON GENERAL MANAGER, O & M
GENERAL CHAI RVAN CP RAIL (A REG ON)

There appeared on behal f of the Conpany:

J. A MCGQire Manager, Labour Relations, CP Rail, Mntrea
M M Yorston Supervi sor Labour Relations, CP Rall, Montrea
M G Midie Supervi sor Labour Relations, CP Rail, Montrea

And on behal f of the Brotherhood:

G. D. Robertson Vice-President, B MWE., Otawa
L. Di Massi no General Chairman, AR, B.MWE., Mntreal

AWARD OF THE ARBITRATOR

The grievor, an enployee of sonme twenty-six years' seniority,
classified as a bridge and building foreman, was di scharged by the
Conpany in June 1974, for violation of Rule "G ' of the Miintenance
of Way Rul es and Regul ati ons.



Rule "' G' is as foll ows:

"The use of intoxicants or narcotics by enpl oyees subject to
duty, or their possession or use while on duty, is prohibited.”

There is no doubt that the grievor was in violation of this rule On
June 7, 1974, after having a hanburger and chips at a hot dog stand
the grievor, according to his own statenent, went to a tavern where
he had about six pints of beer, and then, on his way back to work,
purchased anot her six pints of beer which he consuned in the parking
ot near his work. |t appears hat he had al so taken sone medication
for an ulcer condition prescribed by his doctor, but there is no
evidence as to the nature or effect of this.

The grievor returned to his work and was involved with arrangenents
to repair a water |eak under one of the tracks. He dealt with the
Di vi si on Engi neer over the tel ephone, and the Engi neer had sone
doubts about the grievor's condition. He came to the grievor's work
pl ace, in the Conmpany of an investigator about two hours |ater

There two officers detected an odour of al cohol on the grievor's
breath, but it does not appear that he was incapable of carrying on
his Work. A fell ow enpl oyee who cane to carry out certain of the
work relating to the repair of the water |eak stated that he found
not hi ng unusual in the grievor's behaviour

What ever the extent of the grievor's actual incapacity, it is clear
that the grievor did use intoxicants while subject to duty, and

i ndeed used them on Conpany premises while on duty. It is clear
al so, fromthe grievor's own statement, that his actual consunption
was relatively substantial. It is not denied that the grievor was

subject to discipline. The issue is rather whether the penalty
i mposed was proper

In a nunber of cases, it has been held that enpl oyees subject to the
Uni f orm Code of Operating Rules who violate Rule "G' thereof (which
is identical to Rule "G' of the Mintenance of Way Rul es and
Regul ati ons), are subject to discharge. Those were cases of

enpl oyees involved in the operation of trains, and the seriousness of
the offence in such cases cannot be exaggerated. Indeed, those cases
appear not to have been argued on the ground of severity of penalty.
That distinction is pointed out in CR O A Case No. 273, where an
enpl oyee who was intoxicated while on duty was reinstated in

enpl oynent, but wi thout conpensation for |oss of earnings.

While the grievor is in a group of enployees not directly involved in
the operation of trains as a crew nenber, the inportance of his work
and its relation to the safety of other enployees and of the public,
is clear. Violation of Rule "G'" is, in the case of such an enpl oyee,
obviously a very serious offence. The nature of the penalty inposed
in any case, however, is a matter to be determ ned having regard to
all of the circunstances including the nature of the offence, the
nature of the grievor's work his seniority and his discipline record.
As to the latter two points, the grievor has been enployed by the
Conpany since 1948 and it appears that his disciplinary record is
clear. In Case No. 273, the grievor's disciplinary record was not
clear (although it was generally a good one) and he had been war ned,
shortly before the incident which led to his discharge, about that



very sort of conduct. |In the instant case, while the nature of the
grievor's work might inpose a higher standard with respect to this
type of offence, his record is clear and his seniority is, again
very substantial. This is not the sort of situation in which

di scharge shoul d be regarded as an automatic penalty for this
offence, and it is, in nmy view, quite proper to distinguish it from
cases of that sort. There was, | think, no reason to believe that
the inmposition of a substantial penalty would not have the desired
ef fect of preventing the recurrence of this sort of m sconduct by the
grievor. In my viewthere was not, in the circunstances of this
case, just cause for discharge.

For the foregoing reasons, the grievance is allowed. It is my award
that the grievor be reinstated in enploynment forthwith w thout |oss
of seniority or other benefits, save only that his conpensation for

| oss of earnings shall be as follows: the grievor shall be
conpensated for |oss of regular earnings for the period fromtwo
nmont hs after the date of his discharge until the date of his actua
rei nstatenent.

J. F. W WEATHERI LL
ARBI TRATOR



