CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 501
Heard at Montreal, Tuesday, April 8th, 1975
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COWMPANY
and
UNI TED TRANSPORTATI ON UNI ON (T)
DI SPUTE
Claimfor eight (8) hours at punitive rates of Yard Foreman under the
provi sions of Article 93, in favour of spare Yardman J. M Kotlar,
Brantford, when not called as Yard Foreman to work with a hoist at
0600 hours, Cctober 5,1973 at Brantford.
JO NT STATEMPNT OF | SSUE. .
On October 5, 1973 a Yard Foreman was needed to work with a hoi ST
ordered for 0600 hours at Brantford, Ont. Yardman J. M Kotlar was
first out on the Brantford spare board. |nstead oi calling Yardman
Kotlar, a Yard Foreman fromthe Hanmi|ton spare board was call ed.
The Conpany was prepared to pay Yardman Kotlar 4 hours at the
straight time rate of pay of Yard Foreman under the provisions of
Article 109, on the basis that Yardman Kotlar was run around.
The Union refused the paynent on the basis of a run around and
mai ntai ned the claimfor 8 hours at punitive rates under the

provi sions of Article 93, claimng |oss of earnings.

The cl ai m was declined by the Conpany.

FOR THE EMPLOYEE FOR THE COVPANY.
G E. MLELLAN (SGD.) S. T. COOKE
GENERAL CHAI RVAN ASSI STANT
VI CE- PRESI DENT LABOUR

RELATI ONS

There appeared on behal f of the Conpany..

G A Carra System Labour Relations Oficer, C.NR,
Mont r eal

And on behal f of the Brotherhood..

G E MlLellan Assi stant General Chairman, U T.U (T) -
Toronto
R. G Arnott Local Chairman, Lo0.343, U l.U (1) - Hanilton

J. Elliott Local Chairman, Lo.1025, U T.U.(T) - Fort Erie



AWARD OF THE ARBI TRATOR
Article 109 of the collective agreenment provides as follows..
"109 - Runaround -

A spare yardman standing first out and avail able for service not
called in his turn, will be paid four (4) hours and hold his turn
out. This Article does not apply to nmen on joint spare boards."

This article nakes specific provision for the payment to be nade to
an enpl oyee who is "runaround” within the meaning of the article.

Whet her or not Yardman Kotlar was "runaround" in this sense is the
essential issue in this case. It is agreed that the Conpany erred in
calling a Yardman from anot her |ocation, and that the grievor would
be entitled to sone conpensation. |f he was in fact "runaround"
within the meaning of Article 109, then his conpensation would be
that fixed by the article. |If he was not "runaround'' Wthin the
meani ng of that article, but was in sone other way deprived of the
wor k opportunity to which he was entitled, then it would be my view
that he would be entitled to be nade whole in respect of that | oss,
that is, to be paid the anbunt he woul d have been paid had he done
the work. |In that case, it is clear fromArticle 93 that he would be
entitled to paynment at premiumrates. The Conpany could not properly
be heard to say that he would not be entitled to paynment in respect
of tinme not worked, Were it was the Conpany's own action that
prevented him from working.

The grievor did in fact stand first out, was avail able for service,
and was not called in his turn. That situation certainly neets the
requi renents of the first sentence of Article 109. It is clear
however, fromthe heading of the article, fromthe second sentence,
and fromthe context of the whole agreenment that it deals with a
particul ar type of situation in which an enpl oyee | oses the work
opportunity to which he is entitled: that is, the case where an

enpl oyee on a list of persons to be called for certain work is, in
effect, displaced by soneone else on that list. [In such a case,
whil e the enpl oyee [ oses his turn to another, the one who gets that
turn is nevertheless a person in the sanme group of enployees. The
wor k opportunity is not lost to the group as such. The enpl oyee thus
passed over is not then entitled to be paid what he would have been
pai d had he worked, but receives the limted conpensation referred to
in the article and, it is inportant to note, retains his place on the
list - he holds his turn out.

In the instant case the grievor was not ''runaround” in this sense,
and the work opportunity was |lost entirely to the group of which he
was a menber. In Case No. 3 the arbitrator dealt with the claim
that all menbers of the pool board should be considered as having
been run around when a crew from anot her subdivision was called for
their work. The case proceeded on the assunption that there was a
runaround, and the question at issue was whether only the crew first
out was entitled to paynment under the provision of that agreenent
anal ogous to article 109, or whether, as the Union clained, all other
crews on the Iist should al so be considered as havi ng been runaround,
and thus are entitled to the paynent. That was the issue with which



the arbitrator dealt, he did not have to consi der whether there was
in fact a "runaround” in the circunmstances.

The question did, however, cone up in Case No.5. There, the Conpany
sought to apply the "runaround"” provision to the case of an enpl oyee
who was entitled to be called for certain work by reason of his
seniority (and other qualifications). Wiile in the broad sense in
which the termis sonmetinmes used he m ght be thought to have been
"runaround", the grievor did not conme within the narrower neaning
given the termin the collective agreement provision whose effect,
after all, is tolimt the conpensation (although at the same tine
preserving the work opportunity) for the enpl oyee inproperly passed
over. Although the situation in that case would seemto have been at
| east in sone respects anal ogous to a "runaround" (Which may be said
of nost cases of inproper assignnent), the arbitrator held that it
did not come within the runaround provision, and that the grievor was
entitled to recover his actual loss of earnings. |In this, he

foll owed the decision of an arbitrator in a case heard in 1918.

In nmy view, what occurred in this case was not a "runaround” wthin
the nmeaning of article 109. The assignnent to which the grievor was
entitled was inproperly given to another, but not in circunstances
which constituted a "runaround” within the meani ng of the agreenent.
The grievor is therefore entitled, by way of conpensation to be put
in the position he would have been in, had the assignnent been nade

properly.

For the foregoing reasons the grievance is allowed.

J. F. W WEATHERHI LL
ARBI TRATOR



