CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 507
Heard at Montreal, Tuesday, My | 3th, 1975
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT
AND GENERAL WORKERS

DI SPUTE

The Brotherhood all eges that the Conpany violated the provisions of
Article 24.S (b) of the Agreenent when it declined to pay various
clains at the Concord Terminal within the tine linmts of the

gri evance procedure. (L.F. Allison, P. Francois, E.J. Golden, D

Hi pkin, T. Parker et al)

JO NT STATEMENT OF | SSUE. .

The Brotherhood all eges that the Conpany nissed the tine limts at
the first step of the grievance procedure and seeks paynent under
Article 24.8 (b) for nine separate grievances affecting Express and

I nternodal Service staff at the Concord Terminal. The Conpany
chal | enges the Brotherhood allegations contending that the grievances
are not clainms for unpaid wages as such and that the grievances were
answered by the Conpany within the time limts of the grievance
procedure.

These grievances have been progressed through the various steps of
the grievance procedure and ultimately to arbitration

FOR THE EMPLOYEES: FOR THE COVPANY
(SGD) J. A. PELLETIER (SGD) S. T. COOKE
NATI ONAL VI CE- PRESI DENT ASS| STANT

VI CE- PRESI DENT
LABOUR RELATI ONS

There appeared on behal f of the Conpany..

P..A. MDarmd System Labour Relations O ficer, C.N R
Mont r ea

W W WIson Labour Rel ations Assistant, C.N. R, Toronto

K. W Landers Manager, Concord Terminal, C.N.R, Toronto

A. H Rivard Adm ni strative Assistant, Concord Term nal

CNR, Toronto

And on behal f of the Brotherhood.

J. D. Hunter Regi onal Vice President, C.B.R T., Toronto



J. A Pelletier National Vice President, C.B.R T., Montrea
T. N. Stol Representative, C.B.R T., Toronto

D. Fi sher Local Chairman, Lo.330, C.B.R T., Toronto
A. J. Power President, Lo.330, C.B.R T., Toronto

T. MIIler Menber, Lo.32?, C.B.R T., Toronto

R Jones Menber, Lo.327, C.B.R T., Toronto

AWARD OF THE ARBI TRATOR
Article 24.8 (b) of the collective provides as follows..

"(b) Effective July 14, 1971, when a gri evance based on a claim
for unpaid wages is not progressed by the Brotherhood
within the prescribed tine limts, it shall be considered
as dropped. When the appropriate officer of the Conpany
fails to render a decision with respect to such a claim
for unpaid wages within the prescribed tine limts, the

claimwi |l be paid. The application of this rule shal
not constitute an interpretation of the collective
agreenent."

As appears from what was said in Case No. 487, there are really only
two questions to be determined in a case such as this. 1) whether
the clains involved are clainms "for unpaid wages" within the neaning
of Article 24.8 (b); and 2) whether the Conpany rendered a deci sion
wWith respect to these clains within the prescribed tine limts. At
the hearing, the Conpany raised a further question relating to the
status of the collective agreenment at the tinme these clainms were
made. The Union objected to this |ast question being raised, since
it is not referred to in the Joint Statenent of |ssue. A fundanenta
question of jurisdiction may, however, be raised at any tinme, and
propose to deal briefly with this matter, which was raised, but not
pressed.

An Arbitrator's Jurisdiction in |abour relations matters arises

ei ther under statute or under a collective agreenent or both. The
Jurisdiction of the Arbitrator in the Canadian Railway O fice of
Arbitration is, as is consistent with the applicable statute, based
on a Menorandum entered into between the founding parties, and on
each coll ective agreenment on which a dispute submtted to the Ofice
may be based. The collective agreenent which is relied on in this
case nakes the followi ng provision with respect to its duration, in
Article 34.

"Duration of Agreenent

This Agreenent shall remain in effect until Decenber 31, 1972,
and thereafter subject to 60 days' notice in witing from either
party to the agreenent of its desire to revise, anend or
termnate it. Such notice may be served at any tinme subsequent
to Cctober 31, 1972."

The events on which the clainm now before me are based occurred in
the sumrer of 1973. Article 34, it appears, contenpl ates the
possibility of the collective agreement's continuing in force after
Decenber 31, 1972. \While the events here in question appear to have
occurred during a period of negotiations and even of strikes, so that



it may perhaps be assunmed that some sort of notice was given under
Article 34, there is no evidence before me as to the nature or effect
of any such notice, which would not necessarily have the effect of
term nating the collective agreenent. |f indeed there was no
collective agreenent in effect at the material tines, then, in the
absence of sonme statutory or other binding provision to the contrary,
it would be ny view that there was no grievance procedure, and that 1
woul d have no Jurisdiction in the matter. |In fact, however, it is
clear that there had been a collective agreenment in effect, that the
provi si ons of that agreenment may well have continued in effect at the
material tines, that there has been no proof of its expiry by those
times, and that the parties thenselves regarded these matters as
properly subject to the grievance procedure. In these circunstances,
and there being no assertion by the Conpany of |ack of Jurisdiction,

I conclude that the matter is properly before ne for determination
pursuant to the provisions of the collective agreenent.

O the nine grievances referred to in the Joint Statenent of I|ssue,
the Brotherhood, in its presentation at the hearing, dealt Wth only
five. The renmaining clainm were not wi thdrawn, but it was asserted
they fell under the sane principle. They were dealt with in the
Conpany's presentation, and accordingly that material (insofar as it
deals with the nature of the clainms) will be relied on. It should be
added that the Union did not deal with the nerits of the claims, but
advanced the case sinply on the basis that they were entitled to
succeed by the provisions of Article 24.8 (b).

On the first question, whether or not these are claims "for unpaid
wages", it is not the case that every claimfor conpensation, even

t hough i nvol ving an assertion that wages ought to have been paid,
constitutes a claim"for unpaid wages" within the neaning of Article
24.8 (b). see, for exanple, Case No.461, where this point is nade
with respect to a simlar provision in another collective agreenment.
In Case No.487, on which the Union relies, the claimwas "a claimto
be paid what is asserted (rightly or wongly) to be the appropriate
rate of wages for certain work perfornmed". Such clains, often

associ ated with the submission of tine tickets covering claims for
specific types of service at certain specific tinmes, have been agreed
by the parties to be payable where they are not pronptly denied.

This special relief, which my result in the paynent of incorrect
clains, is to be confined to the class of cases for which, as | have
indicated it appears to be intended. Thus, a claimthat an enpl oyee
has performed certain work for a certain tinme and should be paid is,
clearly, a claim"for unpaid wages". On the other hand, a claimthat
an enpl oyee ought to have been assigned work, but was not and shoul d
therefore be paid, is not a claim"for unpaid wages", but is rather a
claimof inproper discipllne, a seniority claim a contracting-out

claim or whatever the case may be. |In such cases, failure to reply
has the effect of allowing the case to go to the next stage of the
grievance or arbitration procedure., it does not of itself preclude

consideration of the nerits and require paynent.

It is necessary, then, to consider the nature of each of the clains
submitted. The first, that of M. Allison, raises a difficult
question in terns of the problem posed in the precedi ng paragraph

M. Allison reported for work, not having been advi sed of |ayoff and,
ignoring a note to report to his supervisor, began working. He was



laid off at 9:30 a.m Had he reported as requested, he would have
been laid off earlier. He was paid for the tinme actually worked, but
he clainms eight hours' pay in respect of the day. (He could be
entitled, if successful, to the difference between ei ght hours' pay

an the amount he in fact received). In nmy view, this would appear to
be a claimunder Article 4.5, a claimsimlar to that for "reporting
pay" as it is sonetinmes called. |In such a case, where the enpl oyee

has actually reported and has, arguably, established a claimfor
payment for a certain time at a certain rate, the substantia
equi val ence of such a claimto any other "claimfor unpaid wage seens
clear. In ny view, the amount so payabl e does constitute a "wage" as
that termis properly used in an industrial relations context, and
clainms of this sort are properly considered as conming within the
scope of Article 24.8 (b).

The second claim that of M. Francois, is to be paid in respect of
work which, it is alleged, he should have been offered on the norning
of August 9, 1973. This, clearly, is aclaimrelating to the
exercise of seniority rights, and is not one to which Article 24.8
(b) applies. This grievance, therefore, nust be dism ssed.

The third claim that of M. Gol den, appears to be two-fold. One
part relates to his claimfor paynent for August 13 when, although he
had apparently reported for work follow ng his vacation, he was not
allowed to do certain work to which it appears he was entitled,
because anot her enpl oyee had al ready begun the assignnent. \While
there is in this an elenment of what | have called a seniority claim
it remains, on the nmaterial before nme, that M. Gol den had reported
on August 13, and that he would, as in the case of M. Allison, be
entitled to paynent under Article 4.5. H's claimin respect of
August 14, however is sinply a seniority claim and as such is not
one to which Article 24.8 (b) applies. Accordingly, insofar as the
claimof M. Golden relates to August 14, 1973, it is dismn ssed.
Insofar as it relates to August 13, it may be considered as subject
to Article 24.8 (hb).

The fourth claimis nade on behal f of enployees of the Express Garage
at Concord, and involves a claimthat they should be recalled to
performcertain work. For the reasons given earlier, this is in the
nature of a seniority or work-assignment claim and is not one to
which Article 24.8(b) applies. It nmust therefore be dism ssed.

The fifth claimis that of M. Szucs. Fromthe material before ne,
this would appear to be a claimsimlar to that made by M. Gol den
Wth respect to August 13. M. Szucs, it seenms, was prevented from
perform ng work to which he was entitled because anot her enpl oyee had
begun it. A claimunder Article 4.5 would be, as | have said, one
subject to Article 24.8 (Db).

The sixth claimis brought on behalf of all enpl oyees then placed out
of work, and alleges that there was work avail able which they m ght
do. This; again, is clearly a seniority and work-assi gnment question
and is not a "claimfor unpaid wages" within the neaning of Article
24.8 (b). This claimnust therefore be dism ssed.

The seventh claimis that of M. Burns, who clains in respect of
august 14, 1973, when he advi sed the Conpany that his chauffeur's



license had been suspended. He could not therefore carry out his
normal work. He was advised to report to the tinme office to see if
there was other work available for him M. Burns was unable to find
any other work. This claimdoes not appear to be one com ng under
Article 4.5, and indeed, its basis is generally unclear. | am
satisfied that it cannot properly be described as a "claimfor unpaid
wages", and it nust accordingly be dismssed. Oher grievances filed
on behalf of M. Burns, alleging inproper discipline, are |ikew se
clearly outside the scope of Article 24.8 (b), and are dism ssed.

The eighth and ninth claims, those of Messrs Hipkin and Parker relate
to the nature of the assignnents given these nmen. The relief sought
is that they be given certain assignnents, and that other enpl oyees
be recalled to performthe work they had been given. These are, for
the reasons given above, clearly not clains for unpaid wages, and
they are dism ssed.

Fromthe foregoing, it appears that the clains of Messrs. Allison
and Szucs and the claimof M. CGolden relating to August 13, are
clainms "for unpaid wages". Wth respect to these clainms, then, | now
turn to the second question which nust be asked in a case such as
this, nanely, whether the Conmpany rendered its decision with respect
thereto within the prescribed tine linmts. Article 24.5 requires
that a decision on a grievance filed at step one nmust be given within
fourteen days of its receipt. At step one, a grievance may be

presented either orally or in witing. |In fact, the parties were, at
the tine these grievances arose, going through a tinme of considerable
turmoil, and it had been agreed that the Chairmen (or their

representatives) of the three |ocal unions involved would neet
together with the Admi nistrative Assistant representing the Term na
Manager, who at that tinme would normally have dealt with step one
gri evances.

All of the grievances were presented by the three Local Chairnen to
the Adm nistrative Assistant. In sone cases, the grievances were
written out by one of the Local Chairnmen, and in other cases they
were presented orally and witten down by the Administrative
Assistant. In all cases, copies were then made and distributed to
t he Local Chairmen. The decisions on these cases were taken by the
Ter m nal Manager, but comruni cation of these decisions was left to
the Adm nistrative Assistant. Step one pernits the presentation of
oral or witten grievances, and no doubt the decision at that stage
may |ikewi se be oral or witten. The grievances were, as has been
seen, reduced to witing but unfortunately the deci sions were not
rendered in that form

The grievance of M. Allison was submitted on August 7, 1973. It is
t he Conpany's evidence that a decision was given - orally - on August
10. The Union's evidence is that no decision was given within the
time limts specified. The grievance of M. Gol den was subnmitted on
August 15, 1973. It is the Conpany,'s evidence that an oral decision
was given on August 23, while the Union's evidence is that no
decision was given within the tine limts. M. Szucs' grievance was
subm tted on August 22, 1973. It is the Conpany's evidence that an
oral decision was given on August 23, while the Union's evidence is
that no decision was given within the time linits.



The copi es of grievances retained by the Conpany bear a notation
witten by the Term nal Manager, to the effect that the Union was
advi sed, on the dates nentioned, that the grievances were declined.
Certainly the Term nal Manager nade these notations in good faith,
relying, quite properly, on advice to that effect by the

Adm nistrative Assistant. | am persuaded that the Admi nistrative
Assi stant believed that he had i ndeed advi sed the Union that the
gri evances were declined, and on the dates nentioned. It nust be

sai d, however that if such advice was given, it was sinply in terms
of the code nunbers assigned to the grievances, that it was given in
an informal way, in that no special neeting seens to have been call ed
for the purpose and that it was not given to all three of the Union
Chai rmen who constituted the group with whom the Conpany was dealing
with respect to grievances. No witten nmenorandum of the decisions
was given out, and the notation made by the Term nal Manager, on the
advice of the Administrative Assistant, is not the sort of "record"
whi ch can be consi dered as having nmuch probative value in the

ci rcumst ances.

VWil e nuch of the apparent conflict in the evidence can thus be

resol ved, there remains, unfortunately, an unavoidable conflict as
bet ween some of the evidence of the Administrative Assistant, and
some of that of one of the Local Chairnen, who generally acted, it
seens, as the chief spokesman on the Union's behalf. | agree that
the test to be applied in such circunstances is that of the harnony
of the one account or the other with the preponderance of
probabilities which a practical and informed person would recogni ze
as reasonabl e having regard to the existing conditions. On this
test, |I think it nust be concluded that there was in fact no
effective conmunication to the Union of the decisions in these cases
whi ch the Conpany had made. This was no doubt nore a failure of
communi cation than anything else, and | do not in the | east doubt the
sincerity of the testinony of the Conpany's witness. On all of the
evi dence however, it is ny conclusion that the Conpany did not conply
with the time-limt requirenents of the collective agreenent.

Accordingly, pursuant to Article 24.S (b) of the agreement, the

gri evances of Messrs. Allison and Szucs, and the grievance of M.

Gol den relating to August 13, are allowed. It is nmy award that each
of the three grievors be paid eight hours' pay at the then prevailing
rates. This award inplies no finding as to the nerits of their
clainms. The remai nder of the grievances are disni ssed.

J. F. W WEATHERHI LL
ARBI TRATOR



