CANADI AN RAILWAY OFFI CE OF ARBI TRATI ON
CASE NO. 513
Heard at Montreal, Tuesday, Septenber 9th, 1975
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and
BROTHERHOOD OF RAI LWAY, Al FLI NE AND STEAMSH P CLERKS, FRElI GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES
Dl SPUTE

Claimby M. M Carkin of Toronto Yard account not being pronmpoted in
his turn.

JO NT STATEMENT OF | SSUE

A position of Car Checker at Toronto Yard was advertised under
bulletin No. 139 dated October 29, 1974.

M. M Clarkin was the senior applicant for this position but it was
awarded to a junior enployee.

The Uni on maintained that M. C arkin had sufficient ability to
performthe duties of a Car Checker and shoul d have been awarded this
position in accordance with the provisions of Article 24.1 and
requested that he be awarded the position and rei nbursed for | ost
wages.

The Conpany refused the Union's request.

FOR THE EMPLOYEE FOR THE COMPANY
(SGD.) W T. SWAIN (SGD.) L. A HILL
GENERAL CHAI RVAN GENERAL MANAGER
OPERATI ONS &
MAI NTENANCE

There appeared on behal f of the Conpany

B. P. Scott Assi stant Supervi sor Labour Relations, CP
Rail, Toronto
D. Car di Labour Relations Oficer, CP Rail, Mntrea

And on behal f of the Brotherhood.

W T. Swain General Chairman, B.R A . C. Montrea
D. Her bat uk Vice General Chairman, B.R A . C., Mntrea
J. MacPher son Vice General Chairman, B.R A.C., Toronto

AWARD OF THE ARBI TRATOR



Article 24.1 of the collective agreenent provides generally that
pronotion is to be based on ability, merit and seniority; ability and
merit being sufficient, seniority is to prevail. 1In this case, the
Conpany advertised the Job in question, but none of the enpl oyees who
had achi eved seniority status pursuant to Article 21.5 applied. The
gri evor and another, junior enployee, submtted bids. Both the
grievor and the other enployee were probationary enpl oyees, not yet
havi ng achi eved seniority status under Article 21.5.

In my view, enployees are not prevented from bi ddi ng on posted jobs
merely by reason of their not yet having achieved seniority status.
Article 5.2 provides that "enpl oyees"” may subnit applications for
vacancies, without restriction. Wile probationary enployees will
not have seniority rights to protect their enploynment, therestil
will exist, as between such enpl oyees, differences in | ength of
service which nay be taken into account for the purpose of Article
24.

I conclude, then, that the grievor was entitled to apply and to be
considered for the job in question. There appears to be no question
as to his ability generally to carry out the main functions of the
job, which involves the recording of the initials and nunbers of
railway cars. One requirement of the job is that the enpl oyee have a
| egible handwiting. It was on this ground that the Conpany
concluded (apart fromthe nmatter of |ack of status, which | have
dealt with above), that the grievor was not suitable. 1In the job he
held at the tinme the grievor was required to keep a record of the
nunbers of advice notes mailed to the Conpany's custoners, and to
address such notes. He had performed this work in a sloppy fashion
and had been adnoni shed with respect to it. The other enpl oyee had a
| egi bl e handwiting, and was awarded the job.

Article 24.1 does not set up a conpetition as between candi dates for
a posted job: an enployee is entitled to pronotion as |ong as he has
"sufficient" ability and nmerit to performit subject to the clains of
seni or enpl oyees, also with "sufficient” ability. Wile the
Conpany's determ nati on was no doubt made in good faith, | think it
could not properly be said that the grievor did not have sufficient
ability to performthe work in question. He could wite, but his
writing and figures were sloppy. Certainly it was proper to require
a legible handwiting, but it was not certain that the grievor could
not in fact neet that requirement with respect to the new job. He
could wite the question was whether he could wite well enough

Article 24.4 of the collective agreenent is as follows..

''24.4 An enpl oyee assigned to a position by bulletin wll
receive a full explanation of the duties of the position
and nust denonstrate his ability to performthe work
within a reasonable period of up to thirty cal endar days,
the length of tine to be dependent upon the character of
the work. Failing to denpnstrate his ability to do the
work within the period allowed, he shall be returned to
his former position without |oss of seniority, and the
position shall be awarded to the next senior qualified
enpl oyee who has applied."’



In ny view, this was a case in which the grievor did have

"sufficient" ability to be assigned to the job, and to denonstrate
such ability within the tinme there provided for. Subsequent events
corroborate this view the grievor was awarded a simlar job on a

later bulletin, and his handwiting has inproved.

For the foregoing reasons, | conclude that the grievor ought to have
been awarded the job in question. The grievance is therefore allowed

J. F. W WEATHERI LL
ARBI TRATOR



