CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 526
Heard at Montreal, Wednesday, Cct. 15, 1975
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and
CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS
DI SPUTE

The Brotherhood all eges that the Conpany violated the provisions of a
| ocal agreenent on overtinme as provided for under Article 5.1 of the
Agr eenent .

JO NT STATEMENT OF | SSUE.

M. T. M Ballish was regul arly assigned as Value C erk at Ednonton
on the 2330 to 0730 shift. On Novenber 5, 1974, a rest day for M.
Bal li sh, overtine work was required on his 2330 to O730 shift of

Val ue Clerk anD he was assigned by The Conpany to performit under
the provision of the local overtine agreenent related to Clerks. On
Novenber 5, 1974, M. B.R Reinhart, the grievor, conpleted his own
assignment from 1530 to 2330 and clainms that, as a nobre senior

enpl oyee to M. Ballish, he should have been called to perform
overtime on the 2330 to 0730 shift of Value Clerk under that portion
of the local agreenent on overtine related to Clerks. The Conpany
di sputes this contention.

This grievance was processed through the various steps of the
gri evance procedure and ultimtely to arbitration

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) J. A. PELLETIER (SGD.) S. T. COOKE
NATI ONAL VI CE- PRESI DENT ASSI STANT

VI CE- PRESI DENT
LABOUR RELATI ONS

There appeared on behal f of the Conpany:

P. A McDiarmd System Labour Relations O ficer, C.NR
Mont r ea
R J. Webe Labour Rel ations Assistant, C.N. R Ednonton

And on behal f of the Brotherhood:

R. Henham Regi onal Vice President, C.B.R T., Vancouver
T. Qi nn Local Chairman, C.B.R. T., Mdntrea
P. E. Jutras Regi onal Vice President, C.B.R T., Mntrea



J. A Pelletier National Vice President, C.B.R T., Montrea

AWARD COF THE ARBITRATOR

In the instant case there was overtinme work required in the
classification of Value Clerk, and the issue is whether, in assigning
that work the Conpany shoul d have | ooked first to the senior

avail abl e person in that classification, or whether it should have

| ooked first either to the senior person on the preceding shift, or

t he senior person who would work on the shift in question, albeit on
di fferent days. The Conpany chose the |latter course. The grievor
woul d appear to have been the senior person on the preceding shift
and he was in any event senior to the person called in to do the

wor K.

The col |l ective agreenent contenplates local witten arrangenents

governing the performance of authorized overtinme work. 1In the
i nstant case the parties had made such an arrangenent, and this case
is therefore to be governed by its terns. |In ny view, the agreenment

i s not ambiguous in the sense that evidence of past practice would be
necessary in order to deternmine its neaning. The agreenent is as
fol |l ows:

"The provisions of the new Canada Labour Code nekes it necessary
to agree to the follow ng conditions..

"An empl oyee who has worked nore than 40 hours but |ess than
44 hours in a cal endar week and who is entitled to be called

for an extra shift will be called and will be permitted to
work up to four hours. Another enployee will be called, if
necessary, to conplete the eight-hour shift, an enpl oyee who
has worked in excess of 45 hours in a week will not be called

for further work in that week if other qualified enpl oyees
are available."

DI STRI BUTI ON OF OVERTI ME FOR THE THREE CLASSES OF EMPLOYEES
W LL BE AS FOLLOWG:

CLERKS:

The clerical enployee covering the position will be asked first
to work any necessary overtime. Oherwise qualified clerks wll
be called in order of seniority.

WAREHOUSEMEN

The war ehouseman covering the position will be asked first to
wor k any necessary overtinme. Oherwi se qualified warehousenen
will be called in order of seniority. |If sufficient qualified
war ehousenmen are not avail able, notornen will be called in order
of seniority.

MOTORMEN

The notormen covering the position will be asked first to work
any necessary overtine. Oherwise qualified notormen will be



called in order of seniority.

Any enpl oyees wishing to work overtinme on week-ends nust | eave
their nanme and phone nunber, each weekend, with their Supervisor
maki ng thensel ves available for call and Wil be called, if they
qualify, in order of seniority."

The material portion of that agreenment governing this case is of
course the paragraph relating to Clerks. | agree with the Conpany's
submi ssion that that paragraph is not confined to determining the

di stribution of overtine on a general holiday or overtine at the end

of a shift. It would also apply to the distribution of overtine on
enpl oyees' rest days. The clause is not restricted as to the
overtinme situations to which it applies. It is not a provision for

equitable distribution of overtine, but is rather one for the

di stribution of overtime in accordance with one of two schenes:
first, the Conpany is to look to "the clerical enployee covering the
position". Failing performnce of the work by such a person, the
Conpany is then to call "qualified clerks" in order of seniority.

In a sense, it might be said that neither the grievor nor M. Ballish
was "the clerical enployee covering the position” in question: the
grievor's hours were not those of the position, and M. Ballish's

days of work did not include those of the work to be done. In
anot her sense, both enpl oyees night be said to "cover the position",
whi ch was one within the scope of their classification. 1In this

sense, the grievor mght be the nore |ikely candidate for the
overtine since he was already at work, "covering" the position up to
the tinme the overtinme was required, and did not need to be called in
on a day off; as was the case with M. Ballish. If the matter is
viewed sinply on its nerits, and if it is considered either that both
enpl oyees "covered the position" or that neither of themdid, then in
either event, it would be appropriate to allocate the overtine work
on a seniority basis, that being the basis agreed to by the parties
in the local arrangenent.

Thus: as between the grievor and M. Ballish, the grievor m ght
appear to have the better claimto be considered as "the clerica
enpl oyee covering the position" in this case, on the other hand, if
both the grievor and M. Ballish were to be so considered, the
grievor's claimto the work would prevail on the basis the parties
have agreed to, finally, if neither enployee is considered as "the
clerical enployee covering the position" (and that is, strictly
speaki ng, the npbst accurate way of putting it, in ny view), then
clearly the grievor, as the qualified clerk with the greater
seniority was entitled to be called for this work. |In any event, it
will be seen, the grievor's claimwould appear to be justified, under
the terms of this particular arrangement.

For the foregoing reasons, the grievance is allowed.

J. F. WEATHERHI LL,
ARBI TRATOR



