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Cl ai rs on behal f of ten enployees of the vesse

snow renoval worKk.

JO NT STATEMENT OF | SSUE:

On February 7, 1975,
covering of snow over the upper

with a "payl oader'
t he upper deck.

Ten of the crewren of the "Seatrader"

paynments ranging fromone to four hours.

contended that the crewnen shoul d have been call ed for

renoval work, and that to have enployed the contractor was in
violation of Articles 1.1, 8, 9.1 and 9.2 of Agreenent 5.25. The
Conpany declined to pay the clains.
FOR THE EMPLOYEES: FOR THE COMPANY:
(Sgd.) J. A Pelletier (Sgd.) S. T. Cooke
Nat i onal Vi ce-President Assi stant Vi ce-President
Labour Rel ati ons
There appeared on behal f of the Conpany:
A. D. Andrew System Labour Relations Oficer, C.NR
Mont r ea
G J. Janes Labour Relations Oficer, C.N. R, Mncton
N. K. Hatcher Supervi sor, Personnel & Labour Rel ations,
CNR, N. Sydney, NS
Capt. E J.Mulrooney Asst. Operations Manager - Vessels, St.
John's, Nfl d., CNR
And on behal f of the Brotherhood:
L. K. Abbott Regi onal Vice President, C.B.R T., Moncton
W C. Vance Representative, C.B.R T., Mncton
J. A Pelletier National Vice President, C.B.R T., Montrea

foll owing a severe snowfall
deck of the MV.
mnimze delay to the sailing of the vessel
machi ne was taken aboard to clear
The job took approxi mately one hour.

M V.

cl ai med vari ous overtine

The Br ot her hood has
t he snow

"Seat rader’

for

there was a heavy
"Seatrader". To
an outside contractor
the snow from



AWARD OF THE ARBI TRATOR

The work of renoving snow fromthe deck of the "Seatrader"” was
performed by an outside contractor, although nenbers of the ship's

crew did participate as well in the snow clearing operations. It is
the fact that certain work was perforned by an outside contractor
and not the nmethod of doing the work, that is in question. |[If the

payl oader had been operated by an enpl oyee of the Company, then,
there m ght have been no conplaint.

The question to be determ ned here is whether the Conpany was in
violation of the collective agreenent in this case. Article 1.1, to
which the Union refers, sets out the classifications of enployees
covered by the collective agreenment. The grievors are enployees in
one of the classifications there listed. The work was perfornmed by a
person who was not an enployee. |f that person had been an enpl oyee,
then he woul d have to be treated as subject to the provisions of the
col l ective agreenent, but it is common ground here that he was not an
enpl oyee. There is no ground for concluding that the Conpany did not
apply the provisions of the collective agreement to its enployees in
the classifications listed in Article 1.1, and in the circunstances
of this case there has been no violation of that article.

Article 8 of the collective agreenent deals with hours of service.

It could be material to the question whether or not overtinme would be
payabl e to the enpl oyees who woul d have done the work, but that
guestion would only arise following a determ nation that they were
entitled to do the work. Article 8 is not relevant to a

determ nation of that fundanmental question. The sane is true of
Article 9, which deals with overtine.

In fact the collective agreenent contains no prohibition against the
contracting-out of work which has been perforned by nenbers of the
bargai ning unit. The Conpany has, however, undertaken, outside of
the collective agreenent, not to contract out work which is normally
performed by enpl oyees, except in certain circunmstances, and to give
notice to the Union as far in advance as practicable, of any intended
contracting-out. The contracting-out in the instant case was not, in
my view, in violation of those undertakings. It came within
exception (3) and (5) to the undertaking in that it required

equi pnent not avail able from Rail way- owned property at the tinme and
pl ace required; it was work which woul d not otherw se be conpl eted
within the required tinme; and it was not a situation in which advance
noti ce was practicable.

The situation was of a non-recurring nature, and the Conpany arranged
for an outside contractor in order to neet its schedules in the face
of unexpected circunstances. No enployees were laid off; and the
seasonal |ayoff of enployees which subsequently occurred was not
affected in any way by what was done on February 7. The only adverse
ef fect on enpl oyee was that sone of them|lost a certain overtine
opportunity on that day. Having regard to all the circunstances, it
nmust be concl uded that the contracting-out which took place did not
constitute a violation of the collective agreenent. Accordingly the
gri evance nust be di sm ssed.



J.F.W WEATHERI LL
ARBI TRATOR



