CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 543
Heard at Montreal, Tuesday, April 13, 1976
Concer ni ng
QUEBEC NORTH SHORE AND LABRADOR RAI LWAY
and
UNI TED TRANSPORTATI ON UNI ON (T)
Dl SPUTE:
Eligibility to Vacati on Bonus.
JO NT STATEMENT OF | SSUE:
The Union clains that when enpl oyees receive pay in |lieu of schedul ed
vacation time when laid off, they are entitled to vacati on bonus
according to paragraph 29.07 of the collective agreenent.
The Railway maintains that to be eligible to the vacati on bonus
enpl oyees nust effectively be on vacation time (ie.: granted days
of f fromwork schedul e) which is not the situation of laid off

enpl oyees who may be recalled according to Article XXXVII.

The Union filed a grievance and the Railway denied sane.

FOR THE EMPLOYEES: FOR THE RAI LVWAY:
(Sgd.) L. Lavoie (Sgd.) F. LeBlanc
General Chai rman Supervi sor - Labour Rel ati ons

There appeared on behal f of the Conpany:

J. Bazin Counsel

R C. Martin Supt. Enployee Conp.- QN S. &.Rly.,
Sept-lles

R. Morri s Trainmaster-Q N. S. &.. Rly., Sept-lles

M Gaut hi er Labour Rel ations Asst. "

A Bel | i veau " "

M Goul et Lawyer-Q N. S. &. Rly., Sept-Illes

And on behal f of the Brotherhood:

R. Cl eary Counsel
L Lavoi e General Chairman, U T.U (T), Sept-lles, Que.

AWARD COF THE ARBITRATOR

The empl oyees affected by this grievance were laid off during
Novenber and Decenber, 1975. They had, by the tine of their layoff,



accurul ated rights to vacations with pay, proportionate to their
service and earnings, in accordance with Articles 29.01 and 29. 03 of
the collective agreenment. As is stated in the Company's brief, a
nunmber of the trainmen who were laid off "...accepted or requested
earned vacation pay in lieu of schedul ed vacation tinme at the tinme of
such lay-off". The Union denies that enpl oyees requested such
treatment, but in any event they did accept paynent of the anpunts to
which they were then entitled by way of vacation pay.

It woul d appear that there was not, at the tinme of the layoff, a
vacation schedul e established pursuant to Article 29.04. That
article, according to the Conpany (and this is not denied by the
Union) is not applicable in the present case, as it was not

i mpl enent ed before Decenber, 1975. This does not appear, then, to be
a case in which the enployer changed a posted vacati on schedul e.
Instead, it paid out certain amunts which represented accunul at ed
vacation pay to enployees who, in its submission, were not on
vacation. This was not necessarily inproper in itself; and it may
have been regarded as a benefit by the enpl oyees who were laid off.
If they are to be regarded as being in fact on layoff at that tinme,
then they would still retain an entitlenent to vacation, as well as
to any bal ance of vacation pay remaining. It is noteworthy that
under Article 29.05, "Trainmen shall be required to be off the
vacation tine earned"

Article 29.07 provides as follows:

"29.07 - An annual vacation bonus of fifty five dollars
($55.00) per week or seven dollars and ei ghty-six cents
($7.86) for each day of annual vacation granted will be paid
for vacation days taken from October 1 to Decenber 14 and
January 16 to May 31."

The joint statenment of issue refers to "pay in lieu of schedul ed

acation tinme". Such paynent, however, seens to nme inconsistent with
Article 29.05. In ny view, an enployee cannot give up his vacation
period in return for paynment; it is not necessary, however, to
characteri ze what happened in this case in those terns. 1In the

i nstant case, what is required is sinply to consider the materia
circunstances, and to deci de whether, while the enpl oyees concerned
were away fromwork at this time, they were laid off, or on vacation
If they were in fact laid off (and there is nothing in the nateria
before ne to suggest that they should be treated as having been
term nated), then the paynent of vacation pay was nerely a gratuitous
payrment, having no effect on their right, and indeed requirenment, to
take a vaction at some later time, and to receive any bal ance of
vacation pay due. |[If, on the other hand, the enpl oyees concerned
were in fact on vacation at the material times, then to the extent
that these tinmes fall within the periods referred to in Article

29. 07, the enployees are entitled to the vacati on bonus provided for
in the article.

It is my viewthat in the circunstances of this particular case, the
enpl oyees in question were in fact on vacation at the material tines.
I n sonme cases, the status of being on vacation may have changed to
one of being on layoff once vacation rights were exhausted, but to
the extent that these enployees were entitled to vacations w th pay,



they were in fact on vacation at the material tines. The nere fact
of paynment of vacation pay is not determi native of the matter. As
not ed above such a paynent m ght be nade in sone cases to enpl oyees
on layoff. When it is renenbered that enployees are required to be
off during their vacation tine and that they are entitled to
vacations with pay the idea that an enpl oyee might go on vacation at
a tinme when he would otherwi se be subject to | ayoff becones quite
under st andabl e. One of the principal incidents of a |layoff (apart
fromtheir being no work and thus, in nobst cases, no pay) is the
right of an enployer to call the |aid-off enployees back to work. An
enpl oyee on vacation is not, generally speaking, subject to any such
obligation. It appears to have been the Conpany's position in
responding to this grievance that the enpl oyees were subject to
recall pursuant to Article 37. |In fact, however, the Conpany did not
require enplcyees to accept recall, even though, in many cases,

recall notices were issued. Such notices expressly postponed the
enpl oyee' s date of reporting for work, because of his vacation. In
the particular circunstances of this case, this appears to ne to be a
deci si ve consi deration

As the Conpany stated in one of its replies to the grievance, "The
pur pose of vacation bonus is to provide additional conpensation to
enpl oye taking schedul ed vacation during the | ess desirable periods
of the year". |In this case, while sone question nay have arisen as
to the propriety of the conpany's treating the enpl oyees as on
vacation, no such question need be determined in this case. It may
be that the circunstances of some particular cases will require a
di fferent conclusion, but for the purposes of a general award it is
sufficient to say that the enpl oyees who accepted vacati on pay and
were not required to return to work were on vacation, and entitled to
the vacati on bonus.

Subj ect to such variation as may be necessary on the facts of any
particul ar case, the grievance is, for the foregoing reasons,
al | owed.

J.F.W WEATHERI LL
ARBI TRATOR



