CANADI AN  RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 545

Heard at Montreal, Tuesday, May |Ith, 1976
Concer ni ng

CANADI AN NATI ONAL RAlI LWAY COMPANY
and

BROTHERHOOD OF RAI LVWAY, AIRLI NE AND STEAMSHI P CLERKS, FRElI GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

The Brotherhood clains that M. W J. Penny should have been awarded
a position of Ticket Sal esman at Gander, Nfld.

JO NT STATEMENT OF | SSUE:

M. W J. Penny applied for position of Ticket Sal esman at Gander
Nfl d. The Conpany advised himthat he did not possess the necessary
qualiflcations or experience to satisfactorily carry out the duties
and responsibilities of this position.

After Step 3 representation had been nmade, the Conpany gave M. Penny
a test and the Conpany advised that he only obtained a nark of 18
percent.

The Brot herhood requested copies of the test paper, answers and al
related material and was deni ed. However, an offer was nade by the
Conpany for the General Chairman to exam ne the material in the
Enmpl oyee Rel ations O fice, St.John's.

The Brotherhood clains that M. Penny has sufficient ability to fil
the position and that the test given was unfair

The Brot herhood demanded that M. Penny be awarded the position and
conpensated for all |oss wages because of the non-appoi ntnment.

The Conpany deni ed the demand.

FOR THE EMPLOYEE: FOR THE COVPANY:
(Sgd.) E. E. Thons (Sgd.) S. T. Cooke
General Chai r man Assi stant Vi ce-Presi dent

Labour Rel ations

There appeared on behal f of the Conpany.

A. D. Andrew System Labour Relations Oficer, C.N. R Montrea

A. E. Putnam Branch Mgr. Passenger Sales, C.N.R, St.John's,
Nf I d.

H S. Peet Enpl oyee Relations Oficer, CN R, St.John's,

Nfld.



N. B. Price Labour Rel ations Assistant, C.N. R, Mpncton, N B

And on behal f of the Brotherhood:

E. E. Thons General Chairman, B.R A.C., Freshwater, P.B.
Nf I d.

M J. Wl sh Local Chairman, B.R A . C., St.John's, Nfld

T. F. Snow " " Lewi sport, Nfld.

AWARD OF THE ARBI TRATOR

The job which the grievor clainms is that of Ticket Sal esnan at
Gander; it is the Conpany's position that the grievor was not
qualified for the job, which was awarded to a junior enployee.

The duties of the job were set out in the bulletin as foll ows:

"Responsible for ticket office operation; preparation of bank
rem ttances, daily, weekly and nonthly reports (including
nont hly Bal ance Sheet) sale of tickets, making reservations,
ti cket abstracting, and other related duties.”

The qualifications were listed as foll ows:

"Thorough know edge of Passenger service, schedules, tariffs
and accounting procedures, |egible handwiting and neat
appear ance. "

The grievor, who has consi derabl e experience with the Conpany, listed
as his qualifications certain positions which he had held in the
past. One of these was Freight and Ticket Clerk, an apparently

rel ated Job which the grievor had held in 1964-5. It might be

t hought that because of this the case is anal ogous to Case No. 258,
where it was held that "Fromthe fact of his having held the
classification for years, it can be presuned that the grievor was
qualified for it". In that case the grievor appears to have held the
very position in question for a nunber of years in the past, and
whil e there may have been sone changes since the last time he held
it, there was no evidence relating to his lack of qualifications, and
it was held in effect that there arose, in the circunstances, a
presunption that he was qualified. The real question in that case
was the effect to be given to the grievor's |ack of success in
certain other jobs.

The instant case is quite different. The work which the grievor did
as Freight and Ticket Clerk was quite different fromthat of Ticket
Sal esman, which invol ves passenger work, and it was, in any event,
done nmany years ago.

This matter is governed by Article 6.7 of the collective agreenent,
whi ch provides that the senior applicant who has the qualifications
required to performthe work shall be appointed. The agreenent sets
out clear that the determination as to qualifications is one which
management may nmake. As was said in Case No.123 and again in Case
No. 258, an arbitrator could not, except on the clearest evidence,
substitute his opinion for that of management. |If managenment's



judgrment were exercised unfairly, or according to a wong principle,
then it could be set aside. 1In the instant case, however, the
evi dence does not show that such was the case.

After its decision in the matter had been nmade, and this grievance
had been filed, the Conpany had the grievor undergo a test which was
said to relate to his qualificaticns for the Job. Since this test
did not formany part of the basis for the Conpany's origina
decision, it is not necessary to consider whether it could properly
be relied on as revealing the grievor's qualifications or |ack of
them | therefore give no consideration to its results, and it is
not necessary to determ ne whether the Conpany was under any
obligation to provide a copy of the test to the Union.

It has not, then, been shown that the Conpany nade an arbitrary
discrimnatory determ nation in the grievor's case, or that he was
"apparently qualified" for the job in the sense in which that phrase
is used in Case No.258, and also in Case No.293. Accordingly, the
gri evance nust be dism ssed.

J.F.W WEATHERI LL
ARBI TRATOR



