CANADI AN RAILWAY OFFICE OF ARBI TRATI ON
CASE NO. 547
Heard at Montreal, Tuesday, May |Ith, 1976
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL
WORKERS
Dl SPUTE:

Dismissal of M. W G Reeves, Wiiter, P.E.|. Ferry Service.

JO NT STATEMENT OF | SSUE:

M . Reeves had been enployed as a waiter since July 1, 1972. Up to
June 10, 1975, his discipline record carried 40 denerit marks,
attributable to failures to protect his assigned shifts or to give
proper notice concerning absence fromduty, on two occasions within
the previous six nonths. One June 11, he allegedly again failed to
report for work or give proper notice of his absence, and was given
further 20 denerit marks. This brought the total to 60, and M.

Reeves was consequently dism ssed for accunul ati on of demerit marks.

The di sm ssal has been appeal ed, but the Conpany has declined to
reinstate M. Reeves.

FOR THE EMPLOYEE: FOR THE COMPANY:

(SGD.) J. A. PELLETIER (SGD.) S. T. COOKE
NATI ONAL VI CE- PRESI DENT ASSI STANT VI CE- PRESI DENT -
LABOUR RELATI ONS

There appeared on behalf of the Conpany:

A. D. Andrew -System Labour Relations Officer, C.N R,
Mont r eal
Capt. J.M Taylor - Master, M V. "Abegweit" - CNR, Borden,
P.E.I.
G J. Janes - Labour Relations Oficer, C.N. R, Mncton,
N. B.

And on behal f of the Brotherhood:

B. Houl d - Representative, C.B.R T., Mncton, N.B.
J. A Pelletier - National Vice President, C.B. R T., Mntreal
L.

a

K. Abbott - Regional Vice President, C.B.R T., Mncton, N. B.

AWARD OF THE ARBI TRATOR



There are two questions which arise in a case such as this: 1) was
there sone proper occasion for the inposition of discipline? and 2)
if so, was the penalty inposed a proper one, having regard to the
circunstances and to the enployee's record. In the instant case, it
woul d be nmy view that on the second question, the penalty inposed
woul d be upheld, if indeed it were found that there was no excuse for
the grievor's failure to notify the Conpany of his inability to
report for work. That would be ny viewin this case where the
grievor, having relatively |low seniority, had been penalized on two
recent occasions to the sane degree for the same offence.

The essential question in the instant case, then, is whether it has
been shown (and the onus is on the Conpany to do so) that the grievor
did inproperly fail to notify the Conpany of his inability to report
for work on the day in question. The material before ne indicates

that the grievor was ill on that day, and there is nothing to suggest
the contrary. He did in fact notify the Conpany by tel ephone, but
not until long after his reporting time. The material before ne

i ndi cates, wi thout contradiction, that the grievor made a nunber of
efforts to contact the Conpany, but that on the occasions he called -
and he could not, in the circunstances, have been expected to stay hy
the tel ephone continuously - the |ine was busy.

On the material before nme, it appears that the grievor was sick, that
he made a nunber of efforts to notify the Conpany, and that these
were not successful until late in the day. |In all the circunstances,
| do not consider that it has been shown that the grievor inproperly
failed to notify the Conpany of his absence. This is a discharge
case, as a result of the application of the discipline policy, and
the Conpany has the onus of showi ng by clear evidence that there was
conduct on the enployee's part which justified discipline.

It is therefore my award that the grievance be allowed. The grievor
is entitled to reinstatenent in enploynent, and to conpensation for

| oss of earnings (subject to his duty of mitigation). On
reinstatenent, the grievor's discipline record should stand as it was
i mredi ately before the penalty in question was inposed.

J. F. W WEATHERILL
ARBI TRATOR



