CANADI AN RAILWAY OFFI CE OF ARBI TRATI ON
CASE NO. 548
Heard at Montreal, Tuesday, May |Ith, 1976
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COl ] PANY
and
BROTHERHOOD OF LOCOMOTI VE ENG NEERS
Dl SPUTE

Time claimin the amount of 415 miles at passenger rates subnitted by
Loconpoti ve Engi neer W MClurg of Toronto, Ontario

JO NT STATEMENT OF | SSUE:

On Novenber 11 1974, Loconotive Engi neer McClurg was regularly
assigned to Turbo Trains No. 66 and 67 between Toronto and Montreal

On Novenber 10, 1974, because of |abour problens in Mntreal which
were disrupting passenger train service between Mntreal and Toronto,
Loconoti ve Engi neer McClurg was properly advised that his regular
assignment on the Turbo Train was cancell ed.

On Novenber 11, 1974, the | abour situation inproved and the Conpany
was able to resune quasi-normal passenger service operation in the
afternoon of Novenber 11, 1974. Consequently, it operated Train 67
from Mntreal to Toronto with a spare Montreal engine crew.

The Brotherhood nmintains that the Conpany violated Article 94 of
Agreenment 1.1 when it dit not arrange for Loconotive Engi neer McClurg
to operate Train 67 from Montreal to Toronto and supports the

enpl oyee's claimfo 415 niles, which constitutes | oss of earnings.
The Conpany denied the rule violation and has declined the claim

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) J. B. ADAIR (SGD.) S. T. COOKE
General Chairman Assi stant Vi ce-President

Labour Rel ati ons

There appeared on behal f of the Conpany:

G A Carra System Labour Relations O ficer, C.NR
Mont r ea

M Del greco " "

G G Lehman Trai nmast er Passenger Service, C.N.R, Toronto

M Joannette Regi onal Coordi nator of Crews, C.N. R

And on behal f of the Brotherhood.

J. B. Adair General Chairman, B.L.E., St. Thonmas, Ont.



E. J. Davies Vi ce President,
D. Gllott Local Chairman,

B.L.E., Montrea

B.L.E., Otawa
AWARD OF THE ARBI TRATOR

Article 94 of the collective agreenment is as follows:

"?4.1 A Loconpotive Engi neer assigned to a regular run will, if
avail able, follow his assignnent."”

The grievor was assigned to a regular run. In the normal course he
woul d have operated Train No. 66, departing Toronto on Sunday,
Novenber 10, 1974 at 1630 hours, and, by way of a return trip, Train
No. 67, departing Montreal on Monday, Novenber 11, 1974 at 1630 hours.

Because of a disruption in service for which neither of the parties
can be said to have been responsible, the grievor's assignment was
cancel l ed, and he was so advised. |t appears that on the norning of
Novenber 1 the grievor, who was in Toronto, advised the Conpany of
his availability. At that time, it seens that the Conpany had not
yet made the decision to operate Train No.67 from Montreal to Toronto
that day. The decision was, it seens, made at about 9.30 a.m, and
it was decided that a Montreal crew would be called.

It may have been possible, even then, for the Conpany to have nmde
arrangenents to deadhead the grievor by air to Montreal in order to
take out Train No.67 that day. Were Article 66.6 refers to "public
transportation” it may be that travel by air is included, although it
is not necessary to decide that point in this case. The question is
whet her the Conmpany was obliged to arrange for the grievor, whose
home term nal was Toronto, to be in Mntreal to take out Train No.67
on Novenber 11. It may be noted, although it is not necessarily a
deci sive point, that the call in Mntreal was for 1345 hours, since
the train was on the storage track

The matter is to be determ ned having regard to the provisions of the
col l ective agreement, and | do not give consideration to the ternms of
anot her agreenment, negotiated by the parties but never executed,

whi ch woul d have dealt inter alia, with a simlar problemin express
terms. It has been noted in other cases that the nere fact that one
of the parties has sought to negotiate a particular provision in
express terns does not necessarily require the conclusion that the
exi sting agreement would not pernmit a simlar result.

However this may be, it is my viewthat Article 94 does not have the
effect here clained by the Union. The grievor's assignnment was

i ndeed cancel | ed, and he may or may not have had certain
entitlenents, or been able to exercise certain rights, in that event.

H s assignnment constituted, | find two trips, one on Train 66 and a
return trip on Train 67. The requirenent of availabillty is one
applying to the whol e assignnent, and not part of it. | agree with

the Conpany's argunent in this respect: to accept the Union's
contention would be to read into the article an absolute right of an
engi neer to operate the return leg of an assignnent irrespective of
whet her the first | eg operated or whether he was available for it.
An assi gnment begins at the home terminal. \Whatever practice may
have arisen in certain cases of deadheading the regul ar enployee to



operate the second | eg of an assignnment where the first leg did not
operate, the Company is not bound to foll ow such a practice in this
case.

Here, the assignnent, consisting of an outward and a return trip, was
cancelled, so that Article 94 did not apply. 1In view of the brief
peri od between the decision to operate Train 67 and the tine for
which the crew was called it nmay be doubted if the grievor could
really be said to be "available", even travelling by air, but | do
not decide the case on that ground. Rather, as | have noted, it is
my view that Article 94 did not apply in these particular

ci rcumst ances.

Accordingly, the grievance is dism ssed.

J.F.W WEATHERI LL
ARBI TRATOR



