CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 551

Heard at Montreal, Tuesday, June 8th,|976
Concer ni ng

ALGOVA CENTRAL RAl LWAY
and
UNl TED TRANSPORTATI ON UNI ON (T)
Dl SPUTE

Cl ai nrs of Conductor F. Turner, Brakeman C. Headrick and G Wtty of
Hawk Junction, Ontario for 100 miles at Yard rates, Decenmber 25, 1975
and January 1, 1976.

Cl ai m of Conductor F. Turner, Hawk Junction, Ontario for 269 niles at
Road Switcher rates for nonth of Decenber 1975.

Claimof Trainman E. Trudeau, Hawk Junction, Ontario for 400 mles at
Road Switcher rates for nonth of Decenber 1975.

Cl ai m of Conductor J. R Montgonery, Hawk Junction, Ontario for 200
mles Road Switcher rates for nonth of Decenber 1975.

JO NT STATEMENT OF | SSUE:

Conductors F. Turner and J. R Montgonery, Brakeman C. Headrick G W
Wtty and E. Trudeau were all assigned to Roadsw tcher Service at
Hawk Junction, Ontario. The assignnments for Christms Day, Decenber
25, 1975 and New Years Day, January 1, 1976, were not required to
operate. The enpl oyees submitted clalnms for both General Holiday pay
and the nmonthly Guarantee. Paynment of the clains for General Holiday
under the provisions of Article 89 was made. Paynent of the claim
under the provision of Article 8 of the Collective Agreement were
declined by the Conpany and the Organization alleges that Article 8
of the Collective Agreenent was thereby violated by the Conpany.

FOR THE EMPLOYEES: FOR THE COMPANY:
(Sgd.) J. Sandie (Sgd.) S. A Black
General Chairman General Manager-Rail Division

There appeared on behal f of the Conpany:

V. E. Hupka Manager | ndustrial Relations, A CRy., Sault Ste.
Mari e

S. A Black General Manager Rail Division, t

N. L. MIls Superi nt endent - Transportati on, t t

And on behal f of the Brotherhood:



J. Sandie General Chairman, U T.U (T) - Sault Ste. Marie,
Ont .

AWARD OF THE ARBI TRATOR

Article 8 (3) of the collective agreenment provides for the nonthly
guarantee to which trainnen in Road Switcher Service are entitled.
It is as follows:

"I n any one nonth trainmen regularly assigned to Road Switcher
service will be paid not |ess than an anount equivalent to
2500 mles pay at Yard rates of pay applicable to the
position worked. When trainmen are assigned only a portion
of the nonth or trainnmen are relieving on such assignnents,
the guarantee will be pro-rated on the basis of the nunber of
the cal endar days the assignnment is in effect.”

In this case, the grievors were entitled to Ceneral Holiday pay in
respect of Christnas Day and New Years Day. The claimis, in effect,
t hat paynments of holiday pay should not be taken into account when
conputing the anmount which may be payabl e under the guarantee. The
Conpany's position is that the anpunts of holiday pay may be totalled
in with other paynents, notably mles actually run, before

cal cul ati ng any bal ance due under the guarantee.

A very simlar question arose in Case No. 170. There, as here,
there was nothing in the collective agreement which dealt expressly
with the question whether holiday pay should be considered in

cal cul ati ng the guarantee paynent. The essential reasoning in Case
No. 170 was in the follow ng paragraph:

"I't was argued for the Union that the grievor |ost the benefit
of the holiday pay provisions unless he actually received
holiday pay in addition to the guaranteed amount. In ny view,
however this argunent is not correct. |ndeed, by the sane
reasoning, It would be said that an enpl oyee recei ves no pay
for his actual miles run (below 3,000), since he is paid a
m ni mum anount in any event. On the contrary, the clear
i ntent of the guarantee provision is to ensure that, whatever
an enpl oyee may earn, he will not be paid |less than the
equi val ent of less than 3,000 niles. Before the ampbunt which
nmust be paid to bring an enployee up to that |evel of earnings
in any nonth can be determned, it is necessary to total his
earni ngs which includes nmiles run, and, as noted above, other
paynments in lieu of earnings. In the absence of sone express
provision in the agreenent, it is ny view that holiday pay
woul d naturally be included in the total of an enployee's
ear ni ngs, and that any paynent necessary to bring himup to
the guaranteed |l evel would be determ ned having regard to this
total. Clearly, every enployee entitled to holiday pay gets
the benefit of this credit, just as does every enpl oyee who
actually works."

Ref erence was nmade to Case No. 65, where a simlar conclusion was
reached, although different collective agreenent | anguage was
i nvol ved. Again in Cases 84 and 222 it was found that the collective



agreenent spelt out those cases where paynents would not be
considered in making up the guarantee. In Case No.520 a sinilar

clai mwas all owed where an enpl oyee worked on a holiday, the case
turning on the neaning of the phrase "the penalty paynent" as it
occurred in that agreenent. |In Case No. 415, it was concluded that
certain "arbitrary" paynents would not be included in calculating the
guarantee; in that case, however, the holiday pay situation, as dealt
with in Cases 65, 84, 170 and 222 was expressly distinguished.

In the instant case the collective agreenent, in certain other

provi sions for paynment, provides that such paynents may or nay not be
used to make up the nonthly guarantee. Since such provisions go both
ways, no conclusion can properly be drawn as to the intent of the
parties with respect to holiday pay, where the coll ective agreenent
is silent in this respect.

In my view, the general reasoning set out in Case No. 170 applies
equally in the instant case. By Article 8 (3) of the collective
agreenent in this case, an enployee is to "be paid not |ess than" the
anount described, "in any one nonth". |In a previous agreenment it was
provi ded that some other class of service nmight be considered. That
provi si on, however, whether in or out of the agreenent, carries no
inmplications with respect to holiday pay, it would be significant
because Article 8 (3) deals with enployees in a particular class of
service, but the question of holiday pay has no particular relation
to that matter. As far as the guarantee under Article 8 (3) is
concerned, it requires the calculation of what an enpl oyee regularly
assigned to that service has been paid, and a conparison of that with
the equival ent of 2500 miles. Here, the grievors were paid holiday
pay at the rate appropriate to their positions. It was proper for
the Conpany to take such paynment into account in determ ning how much
the grievors were paid in the nonths in question. That total could
then be conpared with the guarantee, and any necessary additiona
payment nade.

For the foregoing reasons, the grievance is dismssed.

J.F.W WEATHERI LL
ARBI TRATOR



