CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 554
Heard at Montreal, Tuesday, June 8th,|976
Concer ni ng
ALGOVA CENTRAL RAI LWAY
and

UNI TED TRANSPORTATI ON UNI ON (T)
EXPARTE

DI SPUTE

Cal |l ed and cancell ed cl ai msubnitted by Brakeman, A. R Burns for 50
mles at Yard Rates, Steelton Yard, Decenber 11, 1975.

EMPLOYEES' STATEMENT OF | SSUE
It is the Union's position that the Conpany exceeded the tinme limts
as provided for, in the collective agreement Article 112, step 3,

paragraph 2 - |ast sentence.

Shoul d the Arbitrator rule otherwise the Union will be prepared to
argue the nmerits of the case, submitted by the Conpany.

FOR THE EMPLOYEE:

(SGD.) J. SANDI E
GENERAL CHAI RVAN

There appeared on behal f of the Conpany.

V. E. Hupka Manager |Industrial Relations, A C. Railway, Sault
Ste. Marie

S. A Black General Manager Rail Division, "

N. L. MIIls Superi nt endent - Transportation, "

And on behal f of the Brotherhood:

J. Sandie General Chairman, U T.U (T) - Sault Ste. Marie
Ont .

AWARD OF THE ARBI TRATOR

This is a claimfor paynment for "called and cancelled". The Union's
first submi ssion, as in Case No. 552, is that the grievance should
be all owed because of the Conpany's failure to render a tinely
decision at Step 3 of the grievance procedure. What is said in Case
No. 552 in this respect is equally applicable in the instant case,
and for the reasons there set out, the first submi ssion is rejected.

As to the nmerits, the grievance is based on Article 22 of the



col l ective agreenent, which is as foll ows:
Cal |l ed and Cancel | ed

Trai nmen called for service and afterwards
cancel l ed or set back, will be paid a mninmm
of fifty (50) mles at the pro rata rate of
pay applicabl e.

On Decenber 11, 1975, a vacancy arose for a Brakeman on a regul ar
assignment. Pursuant to Article 73, the Conpany called the first out
spareboard man, M. Jolin, but he could not be reached. The Conpany
then called the second out spareboard nan, the grievor. The
grievor's wife answered the tel ephone, as the grievor was not then at
home. It is the Union's contention that the grievor's wife accepted
the call, which was for a 3.,00 p.m assignnent, it being then about
2..00 p.m The Conmpany's version of the facts is that the grievor's
wi fe sinply advised that she would attenpt to get him The grievor's
wife did call him and he returned honme to get ready for work.

The grievor appears to have considered that he had effectively been
called to work. The Conpany, it seens, expected to hear sone

confirmation that he had accepted the call. Not hearing fromhim
t he Conpany agai n tel ephoned M. Jolin, who was reached on this
occasi on, and who accepted the call. Then, according to the grievor,

the Conpany called to say that he was not needed. On the Conpany's
version, the grievor tel ephoned, and was then advi sed he was not
needed. The significance of this difference between the two versions
woul d be that if the grievor did tel ephone in, that would he did so
in order to accept the call, so that he was not effectively before
that time. On the grievor's version, it would appear that he felt
the call had been accepted and that all he need do was report.

The Union's case is based on the statenent of the grievor hinself,
whereas the Conpany's is based on the statenent of the Yardmaster
which in turn is largely based on what he was told by anot her

enpl oyee who actually made the call. This evidence does not permt a
precise finding as to the facts on this aspect of the case. Fromall
of the material, however, it appears to nme that the grievor had been
effectively called. It is accepted that an enployee's wife may in
some circunstances accept a call to work on her husband's behal f.
Here, there seens to have been no question as to the grievor's actua
availability. |If the Conpany was in doubt as to whether he woul d be
in or not, then in the particular circunstances which have been
described it ought to have tel ephoned him to see if there was any
problem rather than to try M. Jolin, who had not been reached at
all. That is, there was in the circunstances a commtnent to the

gri evor which ought to have been treated as having priority at that
stage, over the claimof M. Jolin. Any uncertainty of the grievor;s
reporting ought to have been cleared up. In ny view, and having
regard to the particular circunstances, the grievor was in fact
called and then cancelled within the meaning of Article 22. He is
therefore entitled to the relief clainmed, and | so award.



J.F.W WEATHERI LL
ARBI TRATOR



