CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 557

Heard at Ottawa, Tuesday, July 13th, 1976
Concer ni ng

CANADI AN PACI FIC LIMTED (CP RAIL - PRR)

and
UNl TED TRANSPORTATI ON UNI ON (T)
DI SPUTE:

Di sm ssal of Conductor E. WIllians, Trainmen R J. Cole and R B
Cunni ngham for violation of Rule G Uniform Code of Operating Rul es,
and for consunming intoxlcants in the caboose on Conpany property, and
di smi ssal of Trainman B.C. Moorcroft for violation of Rule G Uniform
Code of Operating Rules, at Assiniboia, Saskatchewan on Septenber
29th and 3Qth, 1975.

JO NT STATEMENT OF | SSUE:

Conductor E. WIllianms and Trai nman B. C. Moorcroft were in unassigned
service with the home term nal at Assiniboia. They arrived in
Assi ni boia and went off duty at 2030 on the evening of Septenber
29th, 1975. Trainmen R J. Cole and R B. Cunni ngham were working in
unassi gned pool freight service with Weyburn as their home term nal
They arrived in Assiniboia and went off duty at 2015 on the evening
of Septenber 29th, 1975.

An investigation was held as to the conduct of the above nentioned
enpl oyees on the night of Septenber 29th-3Qth, 1975. Follow ng the
i nvestigation the Conpany disnm ssed Conductor E. WIIlians, Trainmen
R J. Cole and R B. Cunni ngham for consumi ng intoxicants while
subject to duty, entering Company property while under the influence
of intoxicants and for consum ng intoxicants in caboose, in conpany
with ot her enpl oyees, violation of General Rule "G', Uniform Code of
Operating Rules. and dism ssed Trainman B. C. Morcroft for
consum ng intoxicants while subject to duty, violation of CGenera
Rule "G', Uniform Code of Operating Rules.

The Uni on appeal ed the dism ssal of these enpl oyees requesting that
they be reinstated in the Conmpany's service and be paid for all tine
| ost on the grounds that there was no proof of a rule violation. The
Uni on contends that these enpl oyees were not subject to duty during
their off duty hours at Assiniboia on Septenber 29th and 30th, 1975,
but were only subject to call

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) P. P. BURKE (SGD.) R J. SHEPP
General Chairman General Manager

Operation & Miintenance



There appeared on behal f of the Conpany:

D. W Flicker Counsel, CP Rail, Mdntrea
R. Col osi no Manager, Labour Rel ations, CP Rail
Mont r ea

And on behal f of the Brotherhood:

M W Wight, Q.C Counsel, Otawa
P. P. Burke General Chairman, U T.U (T), Calgary

AWARD COF THE ARBITRATOR

The grievors arrived at Assiniboia on the evening of Septenber 29,
going off duty at the tines set out in the Joint Statenent. None of
t hem booked rest or not fit for duty. Each expected to be called for
duty in the nmorning. After checking into their hotel, however, the
gri evors and another enployee, a M. Kenp, had several beers at the
hotel and then noved to another hotel for nore beers or other drinks.
At about 1:30 a.m on Septenber 30 one of the grievors, M.
Moorcroft, had sonmething to eat and went to bed. The others had

al ready gone to a caboose which was in the yard, where they drank
some beer which M. Kenp had bought. Messrs WIlianms, Cole and

Cunni ngham returned to their hotel and went to bed at about 1:30 a.m
or shortly thereafter

After the others had left, M. Kenp used the engine to nove certain
cars in the yard, and in this novenent hit the caboose, in which a
fire was started. Later that nmorning, after the fire had been

exti ngui shed and an investigati on had begun, M. Kenp booked unfit
and went hone to Moose Jaw. He was subsequently discharged. There
can be no doubt that he was discharged for just cause, and he is not
one of the grievors in this case.

O the four enpl oyees who are grievors, three of them WIIlians, Cole
and Cunni ngham are in nmuch the same position: they all did

consi derabl e drinking during the evening; they were all present in
the caboose and drank a beer there; they all subsequently accepted
their call and worked on the foll owi ng day wi thout incident. The
guesti on whet her discipline was proper would be the sanme in each
case. As to the propriety of the penalty inposed, the only specia
case is M. WIllians, who had sone twenty-seven years' seniority.
There is no indication that any of the grievors had any disciplinary
record.

M. Moorcroft's case differs in that he did not go to the caboose
VWil e he was not, then, guilty of drinking on Conpany property, he
did, by reason of his drinking, render hinself unfit for service and
did not carry out his assignnent the next day. On the question of
the propriety of the penalty inposed, there is, in the result, no
real distinction between M. Mdorcroft's case and those of the other
grievors.

The Union has raised a nunber of questions relating to the propriety
of the Conpany's action. One of these relates to certain questions
put to the grievors during their investigation. Another raises an



i ssue of discrimnation. There is also, of course, the mgjor
guesti on whether or not there were indeed grounds for the inposition
of discipline on the grievors.

The objection to the investigation procedure is that certain |eading
guestions were put to the grievors, asking themto conclude that they
were indeed "subject to duty" at the material tines. | do not

consi der that the sane rules which would apply to the exani nation of
a witness in a judicial or quasi-judicial proceedings should be
applied with respect to the conpany's conduct of its investigative

procedure. |In this case, the grievors' acknow edgment that they were
subject to duty is not determ native of that question, which is one
of substance in these proceedings. In ny view, the investigation

which was carried out in this case satisfied the requirements of the
col | ective agreenent.

As to the matter of discrimnation, that allegation is based on the
fact that there were certain other railroad enpl oyees staying over in
Assi ni boi a that evening who also had a beer with their dinner and who
were not penalized. These other enployees, however, did not
participate in the fairly heavy drinking in which the grievors were
engaged and did not go to the caboose. Their conduct did not affect
in any way their ability to present thenselves for work the next day.
There was not hing inproper, fromny point of view, in their taking a
drink as they did. They committed no offence, and their case has no
substanti al resenblance to that of the grievors.

It is clear that grievors WIllians, Cole and Cunni ngham did conm t
the of fence of drinking on Conpany prem ses. It takes no express
provision to establish this as an offence, and the grievors

recogni zed it as such. They would be subject to discipline on this
ground alone. M. Moorcroft, as | have indicated above, made hinself
unfit for service and this too is a proper ground for the inposition
of discipline.

The maj or question is whether there was a violation of Rule "G
which is as follows:

"The use of intoxicants or narcotics by enpl oyees subject
to duty, or their possession or use while on duty, is
prohi bited."

The question whether or not the grievors were "subject to duty" is a
difficult one. The expression does not appear to be defined in the
Uni form Code. The grievors mght, as they acknow edged, have
received a call at any tinme, and in this sense they were "subject to
duty”. On the other hand, their status was certainly one of being
"of f duty” at the material tinmes. Once they had received and
accepted a call, then | think it is clear they would be "subject to
duty". But it is by no neans clear that, having gone off duty, and
havi ng no reason to expect a call before the norning, they should be
consi dered as subject to duty and thus prohibited from drinking.

The cases on this question in the Canadi an Railway O fice of
Arbitration do not set out any definition of the phrase "subject to
duty”. In a nunber of cases there has been held to be a violation of
Rule "G' by enpl oyees actually on duty. |In Case No. 128 a yard



foreman reported for work under the influence of alcohol, clearly it
can be said that he had been using intoxicants while subject to duty,
but that does not suggest what limts there nay be to the proper use
of the term In Case No. 269 an enployee did not report because he
was in a drunken sleep. There too it seens clear that he had been
using intoxicants at a time when he was subject to duty on any
reasonabl e interpretation of the phrase. In Case No. 58 a claimwas
made for holiday pay, and a question arose whether the grievor was
"avail able for duty" on the holiday. The Arbitrator indicated that
even if the grievor had booked rest, he m ght neverthel ess be
"subject to call” in certain circunstances. That is, he could not be
said to have been "unavail abl e" merely because he had booked rest.

It does not follow, however, that because the Conmpany m ght be
entitled to call the grievor he was therefore "subject to duty", and
| see nothing in Case No. 58 which would bear on the interpretation
t hat expression should have for purposes of Rule "G

There have been certain Anmerican cases dealing with provisions

anal ogous to our Rule "G'. In Award No. 1761 it is said that "it is
wel | established that drinking by railroad enpl oyees on the Job or on
Conpany property or in such a manner that they are under the

i nfl uence of al cohol when they are supposed to be working or
available for work is a safety hazard which cannot be tolerated”. In
that case the board held that the evidence was insufficient to
establish that the grievor had been drinking. There, the grievor had
booked off work shortly after m dnight, had been called at 7:30 p.m
for 9:30, which call was subsequently cancelled, and then advi sed he
woul d be going out at about 4.00 the next norning. The Conpany's
evidence as to his condition related to the tine of about 9.20 p.m
As to this, the board said, "He stated at the investigation that he
was due to go out at 4 a.m and there is no other evidence to the
contrary. If that is so and he had been drinking prior to 9 p.m but
had retired, there is a serious question whether under those

ci rcunstances he was guilty of the use of al coholic beverages while
subj ect to duty".

N.R.A.B. First Division Award No. 16570, after referring to the
conflicting opinions which have been expressed about Rule "G' in its
American form (which is not identical) set out the view that even
enpl oyees who are off duty were under an obligation to keep

themsel ves fit to take out their runs. As | have indicated earlier
in this award, | believe that enpl oyees are under such an obligation
even if it is not one created by the strict terns of Rule "G'. That
case, however, does not deal with the expression "subject to duty"
which did not appear in that version of Rule "G'. Award No. 1579
uphol ds the discharge of an enpl oyee who was arrested for drunkenness
while "subject to duty". That was the grievor's third offence in
five months service. He would clearly be subject to discharge in the
circunstances. The case does not describe the circunstances by which
the grievor could be considered "subject to duty", and accordingly is
not hel pful.

In my view the four grievors were not "subject to duty" within the
meani ng of Rule "G'. While a definitive interpretation of that
phrase should not be expected in a single case, it is my viewthat it
shoul d be read in view of the obvious purpose of the rule as a whol e,
nanmely to protect persons and property fromthe dangers of the



operation of railway equipnent by those not in a fit condition to do
so. Thus enpl oyees who are on duty, or who may be expected to be on
duty within the period during which they nmight be affected thereby,
must not consune intoxicants or narcotics. An enployee who had
accepted a call would, in ny view, clearly be "subject to duty" and
there may well be other circunstances where that status would apply.
The nere fact, however, that an unanticipated call nmght be nade at
any tinme would not, of itself, nmake an enpl oyee subject to duty
within the meaning of Rule "G'. Here | find that the grievors were
not subject to duty in that sense, and that they were not in fact in
violation of Rule "G'.

It remains that the grievors did comrit the very serious offence

have nentioned: 1in the case of M. Myorcroft he booked sick and went
home | argely, | have no doubt, because of the condition he had
brought on hinself in the case of the others, they consuned beer

al beit a small anmount, on Conpany premises. | do not think they can
be hel d responsible for the subsequent actions of M. Kenp, but the
very occurrence of those events serves to underline the seriousness
of the grievors' offence. since M. Kenp's m sconduct m ght not have
occurred had the others not joined himin the caboose.

I find, therefore, that Messrs WIlians, Cole and Cunni ngham were not
guilty of a violation of Rule "G'. They did In fact present
thensel ves for their assignnent and carried it out w thout incident.
There is no evidence to the effect that they were under the influence
of alcohol while on duty. | further find that while M. Moorcroft
may not have been guilty of a violation of Rule "G' strictly
construed, he did, by his voluntary intoxication, obtain his release
fromhis assigned run. This is the sort of conduct which was held in
N.R.A.B. Case No. 16570, referred to above, to constitute a
violation of Rule "G'. The offence of which M. Moorcroft was guilty
was at |east anal ogous to a violation of Rule "G', and conmes within
the anmbit of the charge against him The other grievors, as | have
noted, were guilty of drinking on Conpany property.

Since the grievors did not, in the result, put themselves in a
position where they were operating Conmpany equi pnent whil e under the
influence it is nmy view that, since no disciplinary records were
referred to, discharge was too severe a penalty in the circunstances.
It remains, of course, that the grievors were each guilty of a very
serious offence. In the circunstances, | see no reason to draw any
fine distinctions anong the several cases. A prolonged period of
suspensi on was called for. Having considered the matter, is ny view
that the four grievors should each be reinstated i n enpl oynent
forthwith, without |loss of seniority, but that they should receive no
conpensation for |oss of earnings, and | so award.

J.F.W WEATHERI LL
ARBI TRATOR



