CANADI AN  RAI Il WAY OFFICE OF ARBI TRATI ON
CASE NO. 558
Heard at Ottawa, Tuesday, July 13th, 1976
Concer ni ng
CANADI AN PACIFIC LIMTED (CP RAIL - PAR)
and

BROTHERHOOD COF RAI LWAY, AIRLI NE AND STEAMSHI P CLERKS, FRElI GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

Train Dispatcher D.L. Barrett, Nelson, B.C. was reduced to the
position of Operator for his failure to address a restricting order
to the train being restricted and for his failure to check the order
nunbers on the clearance for correctness, violation U. C.0. Rule 204,
paragraph 1, and Rule 211, Cranbrook Subdivision, Novenber 4, 1975.

JO NT STATEMENT OF | SSUE:

The Conpany contends that M. Barrett violated the above quoted rules
whi ch invol ved two opposing trains on the Cranbrook Subdi vi sion.
These violations could have resulted in a very serious collision and
the empl oyee was therefore not wongfully disciplined.

The Uni on contends an unsafe practice was permtted to exist for
Conpany conveni ence and therefore, the enpl oyee was wongfully

di sci plined and should be returned to his fornmer position with al
rights restored and paid for tine |ost.

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) R J. CRANCH (SGD.) J. D. BROMLEY
General Chai rman General Manager

Operation & Mai ntenance

There appeared on behal f of the Conpany:

L. J. Masur Supervi sor Labour Rel ations, CP Rail
Vancouver

[. W Warner Asst. Supt. of Transportation, CP Rall
Vancouver

J. A MCGQire Manager, Labour Relations, CP Rail, Mntrea

J. E. Palfenier Labour Relations Officer, CP Rail, Montrea

And on behal f of the Brotherhood:

R. J. Cranch General Chairman, B.R A.C., Mntrea
D. C. Duquette General Chairman, B.R A.C., Mntrea



AWARD OF THE ARBI TRATOR

Al though it is not entirely clear fromthe Joint Statenent, both
parties agree that Dispatcher Barrett did in fact conmmt a very
serious error in clearing Train No. 76 eastbound from Fort Steele,
wi thout including in his delivery Train Order No. 278, which gave
Extra 5725 West, travelling fromEl ko to Fort Steele, right of way
over No. 76. These two trains were thus involved in opposing
nmovenments al ong the sanme track, but the crew of Train No. 76 was
unawar e of the opposing novenent, whereas the crew of Extra 5725 West
bel i eved that No. 76 could not enter the territory until their
arrival at Fort Steele. The risk of grave danger which was created
i s apparent.

Fortunately, a nenber of the crew of Train No. 76 heard

comuni cations from Extra 5725 West over the engi ne radi o, and
realized that Extra 5725 West was in the territory between El ko and
Fort Steele. He verified that that novement did not show in the
train orders he held, and then went to the station to inquire into
the matter. As a result, the grievor issued new orders and the
potential danger was avoided. This did not, of course, affect the
seriousness of the original mstake.

The Uni on advances two principal argunents to support the concl usion
that the discipline inposed was too severe. One of these is that the
grievor had foll owed an unsafe practice, which the Conpany had
allowed to exist in using portions of fourth-class schedules for the
operation of trains between Fort Steele and Sparwood, on the

Cranbr ook Subdivision. The operation of Eastward schedule trains on
t he Cranbrook Subdivision can be provided for by originating trains
at Cranbrook or at Fort Steele. On the day in question, train No.

76, schedul ed from Cranbrook to Crowsnest, was annulled from
Cranbrook to Fort Steele. Another train, which came into Fort Steele
froma point to the North on the W ndernere Subdi vl sion, was then
established as Train No. 76 eastbound from Fort Steele to Crowsnest.
This train was created by train order at Fort Steele.

This method of operation does not appear to be unsafe, nor contrary
to the Uniform Code of Operating Rules. The Conpany did subsequently
issue a direction that in such cases the eastward train from Fort
Steel e should be run as an Extra or by using one of the "short
schedul es" in the timetable rather than one of the Cranbrook to
Crowsnest schedules. |n any event it would be necessary that any
eastward train fromFort Steele at the tine in question receive Train
Order 278 (which had given right of way to Extra 5725 West).

The first argunent advanced by the Union does not, therefore, justify
or explain in any way the grievor's m stake, or reduce its

signi ficance. The second argunment relates to the nature of the
discipline inmposed. It is to the effect that in the context of a
denerit-point systemof discipline, denption is not a proper penalty.
Wth respect to nmost sorts of enployee "m sconduct”, | think that
this argunment is correct. Indeed, it is not only in the context of a
denmerit-point systemthat it is valid, but it is true as well of a
system where enpl oyees are warned or suspended for inproper

behaviour. In the instant case, however, the grievor's fault was not



of this type; it was an error which went, as was said in the award in
the Chatfield case, between the sanme parties "to the very essence of
the grievor's work: the lining up of trains along sections of track
so that they reach their destinations expeditiously, and w thout
colliding with one another".

In the Chatfield case the foll owi ng observati ons were nade:

"Of course enployees nmeke nmistakes fromtime to tinme in the
performance of any job. 1In sone sorts of jobs these m stakes
may relate to the very "essence"” of the job, wi thout revealing
any fundanental inconpetence or unreliability of the enployee.
In a case such as this, however, the responsibility and the
risks involved are so great, and the inportance of follow ng a
proper procedure so clear, that it can properly be said that
the grievor's conduct really does indicate that he could not be
relied upon to performthis vital Job in the proper manner. It
is my conclusion that this was a proper case for a denotion."

It is not clear to ne in this case, as it was in the Chatfield case,
that the grievor's conduct indicates that he could not be relied on
to performhis job in the proper manner. His error was one of
oversight; he issued the order in question to El ko and Cranbrook, but
could not contact the operator at Fort Steele, and it then slipped
his mnd. O course he ought to have followed a procedure that would
prevent this, and there is no excuse for his error. The one error
however, does not establish inconpetence to performthe job. Because
of the inportance of correct procedures in this job, | would not

consi der that the assessnent of demerit points or even the inposition
of a suspension would constitute an appropriate disciplinary neasure.
While an unlimted, indefinite or permanent denotion goes too far in
ny view, a |limted denotion would be appropriate, since it would, one
hopes, permt the enployee to performrelated work, and bring honme to
himthe necessity for conplete accuracy.

In the circunstances of this case, it is nmy viewthat it would have
been proper to denote the grievor for a period of six nonths. He
woul d be entitled to return to his job of Dispatcher, providing he
still net the appropriate qualifications and subject to any
intervening seniority clainms, at the end of that period.

Accordingly, it is ny award in this case that if the grievor w shes
to return to the classification of Dispatcher, he may now do so in
accordance with the foregoing; he will, in that event (but not

ot herwi se) be entitled to conpensation for the period froma date six
nonths after his denmotion until he returns to the classification.

J.F. W WEATHERI LL
ARBI TRATOR



