CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 566
Heard at Montreal, Wednesday, October 13, 1976
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COVPANY
and
BROTHERHOOD OF LOCOMOTI VE ENG NEERS
Dl SPUTE
Claimsubnmtted by Loconptive Engineer R R Turner for difference
between through freight rates and yard rates for services perfornmed
at Sincoe, Ontario, 17, 18 and 19 June, 1975.
JO NT STATEMENT OF | SSUE
On June 17, 18 and 19, 1975, Locomotive Engineer R R Turner of
Ham | ton was assigned to work train service within the confines of
Sincoe Yard. The Conpany conpensated the enpl oyee at through freight
rates in accordance with the provisions of Article 27 of the

Col | ective Agreenent.

The Brotherhood' s contention is that the enployee should have been
paid at yard rates.

The Conpany's position is that the enpl oyee was properly paid and the
claimfor yard rates has been declined.

FOR THE EMPLOYEE: FOR THE COMPANY:
(Sgd.) V. J. Downey (Sgd.) S. T. Cooke
Acting General Chairnman Assi stant Vi ce-President,

Labour Rel ations
There appeared on behal f of the Conpany:

G A Carra System Labour Relations Oficer, C.N R Montrea
W J. Rupert Regi onal Rul es Supervisor, C.N.R, Toronto

And on behal f of the Brotherhood:

J. B. Adair General Chairman, B.L.E., St. Thomas, Ont.
AWARD OF THE ARBITRATOR
Article 27 of the collective agreenent provides, in its nateria

portion, as follows:

ARTI CLE 27



WORK TRAI N SERVI CE

27.1 The followi ng Freight Service Articles
apply to Work Train Service:

ARTI CLE 14 - RATES OF PAY, Paragraph 14.1
ARTI CLE 15 - BASI C DAY, Paragraph 15.1

ARTI CLE 16 CALLED FOR STRAI GHT- AWAY OR

TURN- AROUND SERVI CE
Par agraph 16.2

ARTI CLE 17 - OVERTI ME, Paragraphs 17.2, 17.3,
17.4 and 17.5

ARTI CLE 18 - PREPARATORY TI ME

ARTI CLE 23

| NSPECTI ON TI ME, except as
provi ded in paragraph 27.2.

Since the grievor was assigned to work train service, he was paid at
freight service rates in accordance with article 14, as contenpl ated
by article 27.

The union's contention is that article 27 does not apply in this
case, since the work was performed within the confines of Sintoe
Yard. Thus, it is said, the matter is governed by article 42-A, and
in particular by article 42A.2, which is as foll ows:

Working Wthin Switching Limts

42A.2 Yard rates and conditions will apply to
| oconpti ve engineers in work, construction
auxiliary, snow plow, snow spreader
or flanger service for a yard tour of duty
which is not continuous with road service.

The grievor's work on the days in question was within the yard limts
of Sintoe Yard. Although, since he was assigned to work train
service, the general provisions of article 27 would apply, he was
assigned to this work within Sincoe Yard, and for that reason the

uni on contends that the nore specific provisions of article 42A 2
shoul d apply. These specific provisions would have precedence of the
nore general provisions of article 27, in a proper case. The
guestion is, then, whether this case is such: that is, was the
grievor's service perforned "for a yard tour of duty which is not
continuous with road service"? There is no suggestion that service
continuous with road service was involved. It remains to be

deternmi ned whether or not the grievor was assigned to a "yard tour of
duty" within the nmeaning of article 42A. 2.

It seens clear that article 42A 2 does contenpl ate situations where,
notwi t hstandi ng the generality of article 27, engineers in work
service will be paid at yard rates. The article is headed "Wbrking
Wthin Switching Linmts". The designation of switching limts is



provided for in article 42A.1 as foll ows:

42A.1 Present switching limts will be
desi gnated by general notice at al
poi nts where yard engines are
assigned, and will only be changed as
necessitated by industrial activities
and territorial extension of facilities.
Copy of such notice will be forwarded
to the General Chairman

It is the conmpany's subm ssion that a "yard tour of duty"™ within the
meani ng of article 42A.2 neans a tour of duty in a yard when yard
engi nes are enpl oyed and where switching limts have been
established. It is the existence of switching linmts, it is said,
which is the significant and deciding factor in the determ nation of
rates of pay and conditions as between road and yard service. The
conpany argues that where "where there are no yard engi nes enpl oyed
at a location and therefore no switching Iimts designated", the
rules relative to yard and transfer service do not apply and all work
performed woul d be governed by the road service rules. It may be
noted that, in any event, the work perfornmed by the grievor was work
service, not continuous with road service, and all within Sintoe

Yar d.

It was stated by the conpany that there was no yard engi ne enpl oyed
at Sinctoe, nor were any switching limts defined. Wile it seens to
be acknow edged that there was no yard engine at Sintoe at the
material tines, the union states that there had been one in the past,
that switching linmts had been designated, and that these had never
been changed, or at least not until after this grievance arose. The
work in question was thus performed within certain designated
switching limts, even if these no |onger served their origina
purpose. The conpany does not deny that there had once been such
limts.

However all this nay be, and whatever mi ght be the case where yard
switching, or yard service as such is perfornmed, the provisions of
article 42A. 2 deal with a special case: where work which m ght not
ot herwi se be yard service is nevertheless to be paid for at yard
rates. The criteria are that the work be one of the types referred
to (as here, work service) and that it be perfornmed in "a yard tour
of duty -- not continuous with road service". Here, the tour of duty
was performed within Sincoe Yard, and was not continuous with road
service. In ny view, the plain nmeaning of these words cannot be

avoi ded. The tour of duty was a "yard tour of duty" within the
meani ng of article 42A.2. It was a tour of duty within a yard, and
the work was done within the geographical area contained by sw tching
limts which had once defined it even if, as | have noted, they no

| onger served their original purpose.

It nmust be concluded, then, that the work in question was covered by

the special provisions of article 42A 2, and was payable at yard
rates. The grievance is therefore allowed.

J.F. W WEATHERI LL



ARBI TRATOR



