CANADI AN RAILWAY OFFI CE OF ARBI TRATI ON
CASE NO. 582
Heard at Montreal, Tuesday, Decenber 14th, 1976
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

BROTHERHOOD COF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FRElI GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES

DI SPUTE

Brot herhood's claimthat M. Stryde be appointed Ticket Sal esnan at
Gander and reinbursed for all | oss wages because of the
non- appoi nt ment .

JO NT STATEMFNT OF | SSUE:

M. Stryde applied for position of Ticket Sal esman, Gander advertised
by Area Bulletin No. 9/1, Job.No.18, dated May 18, 1976.

The Conpany denied himthe position claimng that he did not possess
the necessary qualifications to satisfactorily carry out the duties
and responsibilities of the position

The Brotherhood clains the Conpany stands in violation of Article 6
in the agreenent and also quilty of discrinmnation and clai ned that
M. Stryd shoul d be appointed and conpensated for all |oss wages.

The Conpany denies the charge and did not agree to appointing M.
Stryde to the position or conpensate him

FOR THE EMPLOYEE: FOR THE COVPANY
(Sgd.) E. E. Thons (Sgd.) S. T. Cooke
General Chai r man Assi st ant Vi ce-President

Labour Rel ati ons

There appeared on behal f of the Conpany:

A. D. Andrew System Labour Relations Oficer, C.NR
Mont r ea

A. E. Put nam Branch Myr. Passenger Sales, C.N. R, St.John's,
Nf I d.

N. B. Price Labour Rel ations Assistant, C N R, Mbncton,
N. B.

And on behal f of the Brotherhood:

E. E. Thons General Chairman, B.R A C., Freshwater, P.B.
Nf | d.
M J. Wl sh Local Chairman, B.R A C., St.John's, Nfld



AWARD COF THE ARBITRATOR

The position in question was one of three Ticket Sal esman positions
at Gander. Two of these are "junior" positions and the third, the
one in question, is the "senior" position, having sone degree of
supervl sion over the other two, and having an overall responsibility
for the functioning of the ticket office. The duties of the Job were
described as follows on the bulletin:

"Responsible for ticket office operation, preparation of bank
rem ttances, daily, weekly and nonthly reports (i ncluding
nont hl y bal ance sheet). Sale of tickets, naking
reservations and ticket abstracting and other rel ated
duties."

The qualifications were set out as foll ows:

"Thorough know edge of passenger services, schedules, tariffs
and ticket office accounting procedures. Legible handwriting
and neat appearance.”

The grievor, in his application, set out his qualifications as
fol |l ows:

"My qualifications are grade 11 education, 3 years experience
as general clerk, Toronto, 3 years experience as genera
clerk, Stephenville Crossing, 3 years experience as P & D
not or man, Gander, 10 years experience as hi ghway notorman,
tractor trailer, Grand Falls, 2 years freight checker and
notorman and 1 year tinmekeeper, ECM & F.S., Lew sporte. |
have al so had over 2 years experience as salesman with
Lew sporte Wol esal ers and Canadi an Fai rbanks Mrse."

The job was awarded to an enpl oyee junior to the grievor, whose
qualifications do not appear to be in doubt.

The matter is governed by Article 6.7 of the collective agreement,
ment, which is as follows:

"6.7 When a vacancy or a new position is to be filled, it
shall be awarded to the senior applicant who has the
qualifications required to performthe work. Managenment will
be the Judge of qualifications subject to the right of appea
by the enpl oyee and/or the Brotherhood. The name of the
appoi ntee and his seniority date will be shown on the next
bulletin.”

Under this provision, the question is whether the senior applicant
for a position, in this case the grievor, has the qualifications
required to performthe work. This, it has been held, neans the
qual i fications necessary (subject perhaps to a faniliarization

period) to performthe work without training. It is recognized that
the Conpany is, in the first instance to be the judge of
qualifications. |In the instant case, the Conpany considered that the

grievor was not qualified to performthe Job in question. This



opinion, it may be noted, is not seriously challenged in this case.

It is the Union's position that the Conpany's decision was not taken
in the proper exercise of the power given by Article 6.7, in that the
Conpany discrimnated unfairly against the grievor. Two questions
arise with respect to this sort of allegation: 1) did the Conpany in
fact discrimnate unfairly against the grievor? and 2), if it did,
is the grievor entitled to the Job? It would not follow froma
finding that there was discrinlination, that the grievor would
necessarily be entitled to the Job. It nust also be determn ned that
he was qualified to performit.

On the first question, the evidence is that in certain earlier

i nstances where a simlar Job had been posted, the senior applicant
had been granted the Job, even though he did not have the necessary
qualifications. On analysis, there appears to have been only one
case really anal ogous with the instant case, and there an enpl oyee
who was not qualified was given the Job, the qualified applicants
being junior to him This was done approximtely one year before the
i nstant case arose; it is not the case that there was inproper

di scrim nati on between applicants on the sane bulletin. Further, it
woul d appear to have been contrary to the collective agreenent: the
Juni or enployee in that case, if qualified, would have been entitled
to the Job and could have grieved over not being accepted. The
col l ective agreenent does not establish seniority alone as the
criterion of success on a Job bulletin; rather, the job nust be
awarded to the senior qualified applicant. Neither party can, in
effect, alter the collective agreement sinply by nisapplying it.
Where the collective agreenent is wongly applied in one case, it
does not thereby become inproper discrimnation when it is correctly
applied in another case, arising a year |ater

On the facts of this case, then, | do not conclude that the Conpany

i mproperly discrinm nated against the grievor. |t is not necessary to
deal with the second question, but it may neverthel ess be observed
that the grievor's qualifications to performthe work wi thout
trai ni ng have not been established. It may well be that he could
learn the job within a relatively short time, but that is not what
the coll ective agreenent requires.

For the foregoing reasons, the grievance nust be disn ssed.

J.F. W WEATHERI LL
ARBI TRATOR



