CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 584
Heard at Montreal, Tuesday, Decenber 14th, 1976
Concer ni ng
ALGOVA CENTRAL RAl LWAY
and
UNI TED TRANSPORTATTON UNI ON (T)
DI SPUTE:

Runar ound cl ai m subnitted by Yard Foreman S. Foster when not called
for Spare Wirk, 11:00 p.m Yard on February 23, 1976.

JO NT STATEMENT OF | SSUE:

On Monday, February 23, 1976 a vacancy occurred for the position of
Yard Foreman in the crew scheduled to commence work at 11..00 p.m
that ni ght Spareboard Trainran L. Johnson was called and filled the
vacancy.

The Brotherhood contends that the Conpany should not have called
Spar eboard Trai nman Johnson as the Spareboard is not a Conductor's
Spar eboard.

The Conpany contends that the Menorandum of Agreenent dated May 4,
1964 concerning the application of Article 106(a) and 87(i) is
applicable and that Yard Foreman S. Foster was not entitled to be
called for this spare shift on his days off.

The Organi zation contend that Article 107 was viol ated by the Conpany
and that simlar clainm have been paid in the past therefore this

cl ai m shoul d be paid. Paynent of the claimwas declined by the
Conpany.

FOR THE EMPLOYEE: FOR THE COVPANY
(Sgd.) J. Sandie (Sgd.) S. A Black
General Chairman General Manager-Rail Division

There appeared on behal f of the Conpany:

V. E. Hupka Manager Industrial Relations, AC Ry., Sault
Ste. Marie, Ont.
N. L. MIls Superi nt endent - Transportation, A C Ry., Sault

Ste. Marie, Ont.
And on behal f of the Brotherhood:

J. Sandi e General Chairman, U T.U (T) - Sault Ste. Marie,
Ont .



AWARD OF THE ARBI TRATOR

The work in question, that of a yard foreman, was "yardmen's work"
within the meaning of Article 107, which is as follows:
"ARTI CLE 107 - Yardnen's Work Defined -

Swi tching, transfer and industrial work, wholly within the
recogni zed switching linmts, will at points where yardnmen are
enpl oyed, be considered as service to which yardmen are
entitled, but this is not intended to prevent trainnen from
performng switching required in connection with their own
train and putting their own train away (including caboose) on
a m ni mum nunber of tracks.

At points where yardnen are enployed and a spare list of
yardnmen or a Joint spare list fromwhich yardnen are drawn is
mai nt ai ned, yardmen will, if available, handle work, weck,
construction, snow plow and flanging service other than that
performed continuous with a road trip in such service, and be
paid at yard rates and under yard conditions.”

Tenporary vacancies for such work are to be filled having regard to
the provisions of the collective agreenent. The material provisions
are articles 106 and 87 (i), to be read in the light of the materia
portion (paragraph 3) of a menorandum of agreenment dated May 4, 1964,
dealing with the matter. Article 106 (a) is as follows:

"(a) Tenporary vacanci es and tenporary assignnents of four (4)

wor ki ng days or less for yard helpers will be manned by
qualified nmen fromthe joint spare board first-in, first-out.
Such vacancies for yard foreman will be filled by the senior

qualified man working as a yard hel per on the sane shift in
the particular yard; if there is no qualified man working as a
yard hel per in such yard, the senior avail able man not
assigned as a yard foreman in the termnal will be used.”

Article 87 (i) is as follows:

"(i) Except as provided in Article 106 in the event that spare
board becones exhausted, and it is necessary to call a

regul arly assigned yardman on one or both assigned rest days,
the senior available man will be called, provided he has

advi sed the yardmaster or his supervisor in witing on
conpletion of his work week that he will be available for
call, and that such work will not interfere with his regul ar
assi gnnment . "

Paragraph 3 of the nmenorandumis as foll ows:

"3. If a qualified Yard Foreman cannot be obtained for the
spare shift under Items 1 and 2, then we revert to Article 87
(i) and the senior available qualified man on his rest days,
who has signified his availability for spare work in witing,
on completion of his work week, and if such spare work does
not interfere with his regular assignnment, is entitled to the
work. In the event that this man is not avail abl e when



called, then you work down the list of assigned yard nmen who
have signified availability for work on their days off in
order of seniority."

Certainly, as the Union argued, it is persons on the yardnmen's |i st
who are entitled to first consideration for these calls. Assignnent
of conductors nust defer to assignment of persons entitled to be
called fromthe yardnen's list. |In the instant case, the Conpany
acknow edges that it nmay have erred in calling Conductor Johnson for
t he assignment in question.

It does not follow, however, that the grievor's own claimis entitled
to succeed. Having regard to the nature of his own assignnment, and
to the fact that he had not signified in witing his availability for
work on a rest day, it nust be concluded that the grievor hinself was
not entitled to be called, under the terns of the collective
agreement .

This case is not, then, on all fours with Canadi an Rail way Board of
Adj ustnent No.1l Case No. 744 , where in somewhat sinilar

circunmst ances the senior qualified avail able yardman was run around.
The claimwas allowed in that case, and if the grievor had conplied
with the provision of the agreenent relating to the expression in
writing of his availability, then the situation would be anal ogous,
and his claimwuld succeed. That is not the case, however, and the
particular claimnust fail, although the Union's general contentions
woul d appear to have wei ght.

For the foregoing reasons the grievor's claimis deni ed.

J.F.W WEATHERI LL
ARBI TRATOR



