CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 593
Heard at Montreal, Tuesday, February 8, 1977
Concer ni ng
CANADI AN PACI FI C LI M TED (CP RAI L)
and
UNl TED TRANSPORTATI ON UNI ON (T)
DI SPUTE:

1. The Union disputes the right of the Conpany to set up a Road
Swi tcher with hone term nal at Brandon to work between Brandon and
Souri s.

2. Clainms for deadheadi ng between Souris and Brandon and return were
subm tted on Decenber 22nd and 23rd, 1975, by Conductor D. Kettles
and Trainman G WIliams account the Union's contention the
assignment was inproper. The claimfor deadheading from Souris to
Brandon on Decenber 22nd was paid for reasons other than that for
which they were submitted, but the claimfor deadheadi ng from Brandon
to Souris was denied.

JO NT STATEMENT OF | SSUE:

On Decenber | Qth, 1975 the Conpany issued Bulletin No. 184 which
read as foll ows:

"TO. CONDUCTORS' & TRAINMEN S BOOKS AT SOURI'S, M NNEDOSA,
BRANDON, W NNI PEG, BROADVI EW BREDENBURY, ESTEVAN, PORTAGE LA
PRAIR E, LA RI'VI ERE, SLTHERLAND LAN GAN, N PIW N, PRI NCE
ALBERT

Pl ease correct Bulletin No. 182 dated Decenber 1Oth to read
as follows: Applications will be received in ny office up to
and including 1200 Sunday, Decenber 21, 1975 for ONE

Conductor and TWO Trai nnen, to man Road Switcher Assignnent on
Est evan Subdi vi si on.

Al t hough Main Term nal is Souris, starting point and term n-
ating point of assignment will be Brandon. Assignment will
comence duty 2100 daily Sunday through Friday effective about
December 22nd, 1975.

(Si gned)
K. W Edwards - Assistant Superintendent"

The Conpany contended that they had the right, under Article 1 Cl ause
(b), to establish a Road Switcher Assignnment in the manner outli ned
in Bulletin No. 184, as the Seniority Districts as listed in Cl ause
2 of the Interchangeable Ri ghts Agreenment and for which new Master
Seniority Lists were conpiled for each new Seniority District in



accordance with Clause 3 of the Interchangeabl e Ri ghts Agreenent, are
the promption territories for Trainnen the Prairie and Pacific

Regi ons and that these are the territories w thin which Trai nmen may
be assigned to Road Swi tcher Service.

The Union contends that in setting up the Assignment in the manner
specified in Bulletin No. 184, the Conpany is in violation of
Article Clause (b) which reads as foll ows:

"Trai nmen assigned to Road Switcher Service will perform al
service required and may be run in and out and through their
assigned hone term nal or any other termnal wthout regard for
rules defining conpletion of trips, but will not be run off
their pronotion territories, tine to be conputed continuously
fromtime required to report for duty until released fromduty
at home termnal.'

al so that part of Article 35, Clause (g) which states as foll ows:

"Men on freight seniority, sections 3 and 4 will be run as nuch
as possible on their assigned seniority districts, but are
required to run on any part of freight seniority sections 3 & 4
if required.”

as well as Item 4 of the Menorandum of Agreenment signed at Montrea
on Decenber | 7th, 1971, establishing | nterchangeable Seniority
Ri ghts, Road and Yard, which reads as foll ows:

"Roadnen with a seniority date prior to May 14, 1971 shal
retain prior rights to road work on the territory on which they
held seniority prior to the effective date of this Agreenent
and yardnen and switchtenders with a seniority date prior to
May 14, 1971 shall retain prior rights to yard work on the
territory on which they held seniority prior to the effective
date of this Agreenent. An enployee with a seniority date on
or subsequent to May 14, 1971, shall not have prior rights in
either class of service but shall have seniority in both
cl asses of service on his seniority territory as revised from
the date of his entry into the service as either a trai nman or
yardman. Seniority lists together with the provisions of
Article 35, Clause (g), Road Rules, and Article 7, Clause (d),
Yard Rules, in effect prior to the effective date of this
Agreenent shall be preserved for the purpose of adninistering
"protected’ status and prior rights except that trainnmen or
yardnen with a seniority date on or subsequent to May 14th,
1971 shall be renoved fromformer seniority lists and their
nanmes shall appear only on the new master seniority list.”

The Union further contends that the deadhead clains are valid as
subm tted as the Road Switcher Assignnent, which was created by the
Conpany at Brandon, was inproper and crews were requlred to deadhead
fromtheir home termnal at Souris to Brandon termi nal and return.
Clainms were therefore subnmitted in accordance with Article 22, C ause
(a) of the Collective Agreenment which states as foll ows:

"Trai nmen required by the Conpany to deadhead from one term na
to another, irrespective of the manner in which the deadheadi ng



is done, shall be paid on the basis of 12.5 mles per hour at
the through freight rate for the actual tinme occupied. Tine to
be calculated fromtine ordered for until arrival at objective

term nal. Except as provided in Clause [b) of this Article,
not | ess than eight hours will be paid; overtinme pro rata."
FOR THE EMPLOYEES: FOR THE COMPANY:
(SGD.) P. P. BURKE (SGD.) R J. SHEPP
General Chairman General Manager, O & M

There appeared on behal f of the Ccnpany:

J. Ramage Speci al Representative, CP Rail, Montrea
F. B. Reynol ds Assi stant Supervi sor Labour Relations, CP Rail
W nni peg

And on behal f of the Brotherhood:

P. P. Burke General Chairman, U T.U (T), Calgary
J. McLeod Vice General Chalrman, U T.U (T)- Calgary

AWARD OF THE ARBI TRATOR

There are, as appears fromthe Statenment of Dispute, two clains
before nme. The first relates to the Conpany's right to establish a
particul ar Road Switcher assignment. The second involves a set of
clainms for deadheadi ng. The deadheadi ng cl ai ns appear to stand or
fall on the success of the first claim and while other
considerations with respect to them were advanced in the Conpany's

brief, | do not propose to deal with themindependently in this
award. To the extent that such clains are advanced i ndependently of
the claimrelating to the establishnent of the assignnment, | retain

jurisdiction to deal with themon the application of the Union

This case relates to the establishment of a Road Switcher assignnent,
said to be on the Estevan subdivision, but actually involving both

t he Estevan and Broadvi ew subdi vi si ons, the switching work being

pl anned for the Estevan subdivision, at Souris.

The purpose of the assignnent was to transport enpty coal cars from
Brandon, on the Broadvi ew subdivision, to .ouris, on the Estevan
subdi vi si on, where they woul d be exchanged for | oaded coal cars which
woul d be taken to Brandon. The route involved is from Brandon to
Kemmay (on the Broadview subdivision 8.2 mles west of Brandon) and
then on the Estevan subdivision from Kemay to Souris (on the Estevan
subdi vision, 16.2 mles south of Kemmay). It is the Union's first
contention that this assignnment was contrary to Article 18 (b) of the
collective agreenent. That Article is as follows:

"(b) Trainmen assigned to Road Switcher Service will perform
all service required and may be run in and out and through
their assigned hone terminal or any other term nal w thout
regard for rules defining conpletion of trips, but will not be
run off their pronotion territories, tine to be conputed



continuously fromtine required to report for duty unti
rel eased fromduty at honme term nal .’

The particul ar question is whether the assignment required trainmen
in Road Switcher Service to be "run off their pronotion territories"”
In this regard, Article 35 (g) of the collective agreenent sets out
"Seniority Districts", as conprising a nunber of sections. That
portion of the Estevan subdivision from Kemay to Estevan (that is,

i ncl udi ng and beyond Souris), is in Section 4, whereas the Broadvi ew
subdi vi sion from Brandon to Broadview (that is, including and beyond
Kemay), is in Section 3. |t would appear fromthis that the route
of the assignment in question falls within two separate seniority
districts and, as far as this case is concerned, within two different
"pronotion territories".

It seens to have been the Conpany's first response to the grievance
that the assignnment was proper, because of an agreenment between the
parti es dated Septenber 18, 1963, and effective 23 Septenber, 1963,
relating to the manning of "freight trains" between Souris and
Brandon. This Agreenent provided, by Clause (2) thereof, that
trai nmen on Freight Pronmotion Stction 4 would be entitled to al

nm | eage run between Brandon and Souris. It is not clear to ne that,
if this section applied, it would be a conplete answer to the
gri evance, although it might be so as a practical matter. |n any

event, the Union's response is that the agreenent of 18 Septenber
1963 deals only with "freight trains" and not with "road sw tcher
service". Certainly there is a distinction for sone purposes between
freight service and road switcher service although it is possible
that the expression "freight trains" mght be w de enough to include,
for sone purposes, trains working in "freight" and also in "road
switcher"” service. This is a question which, for reasons which wll
appear, it is not necessary for ne to decide in thls case.

At the hearing in this matter, the Conpany relied particularly on an
agreenent dated 17 Decenber 1971 and effective 30 April 1972. By
that agreenent, which is still in effect, Article 35 (g)_was revised,
to provide for a rearrangenent of seniority districts. Now, both the
Br oadvi ew subdi vi sion, from Brandon to Broadvi ew and the Estevan
subdi vi sion, from Kemmay to Estevan, cone within District 2
(Manitoba). There would, therefore, appear to be no running off of
pronmotion territories in the assignnent in question, since all of the
trackage falls within the same pronotion territory.

To this, the Union's response is that Clause (4) of the agreenent of
17 Decenber 1971 protects the "prior rights" of certain enployees.
That clause is as follows:

"4, Roadnmen with a seniority date prior to May 14, 1971 shal
retain prior rights to road work on the territory on which
they held seniority prior to the effective date of this
Agreenent and yardnmen and switchtenders with a seniority date
prior to May 14, 1971 shall retain prior rights to yard work
on the territory on which they held seniority prior to the
effective date of this Agreenent. An enployee with a
seniority date on or subsequent to May 14th, 1971, shall not
have prior rights in either class of service but shall have
seniority in both classes of service on his seniority



territory as revised fromthe date of his entry into the
service as either a trainman or yardman. Seniority lists
together with the provisions of Article 35, Clause (g),

Road Rul es, and Article 7, Clause (d), Yard Rules, in effect
prior to the effective date of this Agreenent shall be
preserved for the purpose of administering "protected" status
and prior rights except that trainnmen or yardnen with a
seniority date on or subsequent to May 14th, 1971 shall be
renmoved from former seniority lists and their names shal
appear only on the new master seniority list.”

| ndeed the "seniority districts" nowlisted in Article 35 (g) are so
listed nerely for the purpose of identifying the territories on which
such "prior rights" are held. The route of the assignnent in
guestion does cover two such "prior rights" territories.

As the collective agreenent now stands, it is ny view that the
Conmpany woul d be entitled to establish an assignnment such as the one
in question. |If it were otherw se, the agreement of 17 Decenber
1971, enbodied (as the note to Article 35 (g) nekes clear) in the
current coll ectzve agreenment, would nmake little sense. The Conpany
is, nevertheless, bound to recognize the "prior rights" of enployees
on the territories involved. These "prior rights" existed

i ndependently on each of the two subdivisions concerned, and while
bot h subdi vi si ons now come within one seniority district, they cane
Wi thin separate seniority districts prior to the agreenment 17
Decenber 1971. For the route covered by the assignnent in question
then, there may exist two sets of enployees having "prior rights",
one relating to work on the Broadvi ew subdivision and one relating to
work on the Estevan subdivision. And in this connection | would add
that "work'' is not necessarily restricted to switching work, but
woul d include generally the operation of the train.

The "prior rights" which are protected under the agreenent of 17
Decenber 1971 are not nerely seniority rights to a classification or
to job security benefits. They include, expressly, rights to "road
work on the territory”". Thus, on the | anguage oi the applicable
agreements, it is nmy view that enpl oyees on either the Estevan or
Br oadvi ew subdi vi sl ons having "prior rights" within the nmeaning of
the agreenent of 17 Decenber 1971 could assert those rights with
respect to that portion of the route comng within their seniority
district as described in Article 35 (g). There is no conpetition
contenpl ated as between Brandon and Souris trai nmen. Each would be
entitled to priority, in accordance with his seniority, over that
portion of the route falling within his seniority district.

Fromall of the foregoing, it is nmy conclusion that it was open to
the Conpany to offer the assignment as it did (and it was bulletined
in such a way as to give notice to all interested enpl oyees), but

that it would have had to accommobdate - perhaps even by altering the
assignnment, or cancelling it if that was not feasible - the interests
of enpl oyees (on either subdivision) having prior rights. Apart from
its obligations to enployees having prior rights, however, the
Conmpany was free to bulletin the assignment as it did. It was not,

in itself, an inproper assignment, and those who bid on it and who
were awarded the jobs do not appear to have been persons claimng any



prior rights. There does not, then, appear to have been any
justification for clainms for deadheadi ng, and subject to what was
said at the outset of these reasons, such clains are disn ssed

Earlier in these reasons, | indicated that it was not necessary to
make any decision in this case with respect to the application of the
agreenent of 18 Septenber 1963. That agreenent provided, in Cl ause
(1) thereof, for a waiver of Clause 30 (d) of the collective
agreenent, which appears to relate to the manning of new lines or
extensions. That does not appear to have any application here.

Cl ause (2) provides, in effect, that Souris trainnen (having
seniority on the old pronotion Section 4) are entitled to all mleage
run between Brandon and Souris, Souris being the honme termnal. This
agreenent woul d appear to have been | argely superceded by the
agreenent of 17 Decenber 1971, but to the extent that any Souris

trai nmen having prior rights would have asserted those rights in this
case, they may well have been entitled to succeed, both with respect
to the bulletin generally, and with respect to a claimfor
deadheadi ng. Such questions, however, do not arise on the facts of
the instant case, and need not be decided herein

Subject to ny finding that enpl oyees having clainms of prior rights to
work on the two subdivisions in question would have been entitled to
assert them | conclude that the assignnent itself was not i nproper,
and the grievance nust accordingly be dism ssed.

J.F.W WEATHERI LL
ARBI TRATOR



