CANADI AN  RAILWAY OFFICE OF ARBI TRATI ON
CASE NO. 596

Heard at Montreal, Tuesday, March 8th, 1977
Concer ni ng

CANADI AN NATI ONAL RAlI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL
WORKERS

Dl SPUTE:

Payment at punitive rates for hours beyond eight to an enpl oyee
under goi ng a non-periodi c Conpany nedical at an away from hone
| ocati on.

JO NT STATEMENT OF | SSUE:

M. W Cross, Chauffeur at Belleville, Ontario had been absent from
work due to illness from Novenber 25, 1975 until January 28, 1976
inclusive. Prior to being allowed to return to work M. Cross was
requi red by the Conpeny to have a nedical exami nation at its Toronto
of fi ces which he underwent on January 29, 1976.

M. Cross has al ready been compensated for his expenses incurred on
January 29, 1976. However, the parties while agreeing that M. Cross
shoul d be paid for 10 hours and 40 minutes for January 29, do not
agree on the amount of such paynent. The Brotherhood is seeking

ei ght hours pay at pro rata rates to cover a nornal day of work for
January 29 plus 2 hours and 40 m nutes at punitive rates under the
provi sions of Articles 4 and 5. The Conpany is prepared to pay the
ei ght hours at pro rata rates to cover a nornmal day of work for
January 29 but contends that the 2 hours and 40 m nutes should be
paid at pro rata rates under the provisions of Article 18.2.

The grievance was processed through the various steps of the
gri evance procedure and ultimately to arbitration

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) J. A. PELLETIER (SGD.) S. T. COOKE
NATI ONAL VI CE- PRESI DENT ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

P. A D armd System Labour Relations Oficer, C.NR
Mont r ea

G W Clayton Enmpl oyee Rel ations O ficer, CN R, Mntrea

W W WIson Labour Rel ations Assistant, C.N.R, Toronto

And on behal f of the Brotherhood:



, Toronto
, Montreal

J. D. Hunter Regi onal Vice President, C.B.RT.
J. A Pelletier National Vice President, C B.R T.
AWARD OF THE ARBI TRATOR

It is acknow edged that the grievor, being required to attend at a
nmedi cal exam nation conducted by the Conpany, was, while acting under
the conpany's direction and control, "at work" in the sense that he
was entitled to conmpensation for the time invol ved.

The total tine involved, as the parties agree, is sone ten hours and
forty m nutes, being the period fromthe time the grievor |eft
Belleville or Toronto by train until he returned, and including
approxi mately four hours actual travel tine and an hour and fifteen
m nutes for the nedical exam nation. The Conpany has agreed that the
grievor should be paid for a normal day of eight ours, and that he
shoul d be paid proper expenses. The issue now outstanding is as to
the rate of pay for the remaining two hours and forty m nutes.

The Union's position is that the tine in question should be paid for
as overtime under Article 5.1. The Conpany's position is that the
grievor is only entitled to be paid at straight tinme, pursuant to
Article 18.2 That Article is as foll ows:

"18.2 A regularly assigned enployee required to perform service
away fromthe station at which regularly enployed will be com
pensated in accordance with the schedul e rules applicable at
the point at which such service is perfornmed for the tine
actually worked. Unless sleeping car accommopdation is

furni shed or paid for by the Conpany such enpl oyee v.ill be
conpensated at the hourly rate for the tine occupied in
travelling. The nunber of hours paid for will not be |ess
t han he woul d have earned on his regul ar assignnent.
Necessary actual expenses will be allowed while away from

Headquarters when supported by receipts.”

That article contenplates the performance of "service" for which
speci fic schedule rates apply, and distingui shes between "tine
actually worked" and "tine occupied in travelling". 1In nmy view that
article does not deal with the sort of situation which is involved
here, where the grievor was not perfornm ng any particul ar type of
service and was only "at work" in the sense that he was acting in
accordance with the Conpany's instructions and was entitled to
paynment for his time. Special considerations would no doubt arise
where overni ght or extended travel is involved, but in the
circunstances of this case, it is nmy viewthat the fact that the
grievor was required to travel to the site of his nedical exam nation
isirrelevant. His claimwuld be the sane if the exam nation had
been in Belleville, and he had sinply had to wait in a doctor's

of fice.

Accordingly, it is ny viewthat the grievor's time should be



conpensated on the basis of a normal day plus overtinme, that is,
under the terns of this collective agreement, on the basis of eight
hours at straight tinme and the bal ance at tinme and one-half, in
accordance with Article 5.1.

For the foregoing reasons, the grievance is all owed.

J.F. W WEATHERI LL
ARBI TRATOR



