CANADI AN RAILWAY OFFICE OF ARBITRATI ON
CASE NO. 600
Heard at Montreal, Tuesday, March 8, 1977
Concer ni ng
CANADI AN PACI F1C LI M TED (CP RAI L)
and

BROTHERHOOD OF RAI LWAY, AIRLI NE AND STEAMSHI P CLERKS, FRElI GHT
HANDLERS, EXPRES, AND STATI ON EMPLOYEES

Dl SPUTE:

Union claim M. V.P. Trupish, a senior enployee should be awarded the
position of Regional Clerk and afforded the opportunity to
denonstrate his ability to do the work

JO NT STATEMENT OF | SSUE:

M. V.P. Trupish, a senior applicant, applied for the position of
Regi onal Cl erk.

The position was awarded to S.0. Matthewran, a Juni or enpl oyee.

Thi s dispute concerning the application of Article 24.1 has been
progressed through the applicable grievance procedures.

FOR THE EMPLOYEE: FOR THE COVPANY
(SGD.) R WELCH (Sgd.) J. A SABOURI N
Seni or General Chairnman Assi stant Director of Accounting

There appeared on behalf of the Conpany:

G M Booth Personnel O ficer, Finance & Accounting, CP
Ltd., Montrea

R. A Marks Asst. Manager Di sbursement Accounting, CP Rail
Mont r ea

D. Car di Labour Relations Oficer, CP Rail, Montrea

And on behal f of the Brotherhood:

R. Wel ch System Gener al Chair man,

C., Vancouver
R C Snmth Nat i onal Vice President, C

B.R A
B. R A , Montrea
AWARD OF THE ARBI TRATOR

Article 24.1 of the collective agreenent, which governs this matter,
provi des as foll ows:

"24.1 Pronotion shall be based on ability, nerit and
seniority; ability and nmerit being sufficient, seniority



shall prevail. The officer of the conpany in charge shall be
t he Judge, subject to appeal, such appeal to be made in
witing within fourteen cal endar days of the appointnent.”

Since the grievor was a senior applicant for the Job of Regional Cer
he woul d be entitled (as against any junior applicant) to be
appointed to the job provided he had sufficient ability and nmerit to
performit. The officer of the Conpany in charge is to judge that
question, and in this case the Conpany's officer considered that the
grievor did not have sufficient ability and nmerit to performthe job
That decision is subject to appeal, and the question now before ne is
whet her it was wong, and whether it should be held that the grievor
did have sufficient nerit and ability and should be given the job.

The case for the grievor is based on his previous enploynent in the
same or related positions. He has acted as a Relieving Accounting
Clerk, as a Division Clerk at two | ocations, and indeed as Regi ona
Clerk, the job in question. Experience in the very job in question
certainly raises a presunption in the grievor's favour: see Case No.
258. Here, however, that presunption is rebutted by the fact that
the grievor did not perform adequately in the Job of Regional Clerk
and was renoved fromit, no grievance being fil ed.

It could neverthel ess be the case that subsequent experience would
qualify an enployee for such a position, and one failure should not
be taken as disqualifying himforever. At the time of the present
application the grievor was working as Division Clerk, a related job
only one step below that of Regional Clerk. The grievor had been

di squalified as a Regional Clerk on Cctober 22, 1975 (havi ng worked
in the position since April of that year). From Cctober 1975 unti
June, 1976 (ith a brief exception) he worked as a Divisional Clerk,
and it was in June, 1976 that this application was nade. As well

the grievor had had experience as a Divisional Clerk in 1968 and
1969. That earlier experience had apparently not been sufficient to
enable himto succeed as a Regional Clerk in 1975, the further eight
nmont hs' experience as a Divisional Clerk in 1975 and 1976 ni ght have
been hel pful. |t appears, however, that his work as a Divisiona
Clerk was barely acceptable and that he was experiencing consi derable
difficulty. This being the case, his experience on that Job can
scarcely be taken as supporting the view that he was ready for a

hi gher-rated Job, especially where his problems with the higher-rated
job had already led to his removal fromit.

In these circunstances the Conpany's determ nati on woul d appear to be
justified. Certainly the material before me would not permt the
setting-aside of the Conpany's decision and the substitution of a
finding that the grievor did have the ability and nmerit necessary.

It nust be concluded, then, that there has been no violation of the
col l ective agreenent, and the grievance nust be dism ssed.

J. F. W WEATHERI LL
ARBI TRATOR



