CANADI AN RAILWAY OFFICE OF ARBI TRATI ON
CASE NO. 601
Heard at Montreal, Tuesday, March 8th, 1977
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and
BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT

HANDLERS,
EXPRESS AND STATI ON EMPLOYEES

The Union contend that M. T.M Marshall, a senior applicant, should
be awarded the position of Senior Clerk - Bal ance Sheet.

JO NT STATEMENT OF | SSUE:

M. Marshall applied for the position of Senior Clerk - Bal ance Sheet
Section, a position covered by Article 5 of the Collective Agreenment.

The position was awarded to M. T.P. Van Raes, a Junior enployee.

Thi s di spute has been processed through the grievance procedure.

FOR THE EMPLOYEE: FOR THE COVPANY:

(SGD.) R WELCH (SGD.) J. A. SABOURIN

SYSTEM GENERAL CHAI RVAN ASSI STANT DI RECTOR OF
ACCOUNTI NG

There appeared on behalf of the Conpany:

G M Booth - Personnel Oficer, Finance & Accounting, CP Ltd.,
Mont r eal

R A Marks - Asst. Manager Disbursenent Accounting, CP Rail,
Mont r eal

D. Car di - Labour Relations Oficer, CP Rail, Mntreal

And on behal f of the Brotherhood:

R. Wel ch - System General Chairman, B.R A C., Vancouver
R C Smth - National Vice President, " Mont r eal

AWARD OF THE ARBITRATOR

Article 24.1 of the collective agreenent is as follows:

"24.1 Pronotion shall be based on ability, nerit and seniority,



ability and nerit being sufficient, seniority shall prevail. The
of ficer of the Company in charge shall be the judge, subject to
appeal, such appeal to be nade in witing within fourteen cal endar
days of the appointnent."”

Under this provision it may be that the grievor, as senior applicant,
woul d have been entitled to the job in question. There is no doubt
that he was qualified for it in nost respects, although it is the
Conpany's position that his |ack of experience in balance sheet work
was of sufficient inportance that it could not in any event be said
that the grievor had sufficient ability and merit for the job. It
woul d seemthat it was only with respect to this one type of
experience that the grievor's qualifications were insufficient.

ven if it be assuned that the grievor did have sufficient ability
and nerit for the job, however, and while he would then be entitled
to it by virtue of his seniority if Artlicle 24.1 applied, the fact is
that appointnent to the job of Senior Clerk is governed by Article 5
of the collective agreenment, not by Article 24. Article 5.1 is as
fol |l ows:

"5.1 The Conpany shall have the right of appointment to the
positions listed in Clause 5.3 except that seniority shall be a
considering factor in filling vacancies in such positions and in
filling new positions. The appropriate officer of the Conpany
shall be the judge, subject to appeal."

The job in question is one of those listed in Article 5.3. In such a
case, even assunming that the grievor could be considered qualified
his greater seniority is only a "considering factor" and woul d not
entitle himto the job. The Conpany expressly has a "right of

appoi ntnent” and while its judgnment is subject to appeal, the matter
is clearly different fromone arising under Article 24.1, where a
senior qualified enployee is entitled to appointnment. Under a cl ause
such as Article 5, it is ny viewthat for an arbitrator to set aside
the Conpany's decision it would have to be shown that the Conpany
acted unfairly, or according to a wong principle. That has not been
shown here. Whatever weight is to be given to the grievor's |lack of
bal ance sheet experience there is no doubt that it is an inportant
aspect of the work and it was not inproper of the Conmpany to have
regard to it.

On the material before nme it has not been shown that the Conpany
exercised its right of appointnent inproperly. There has been no
violation of the collective agreenent, and the grievance nust
accordingly be dism ssed.

J. F. W WEATHERILL
ARBI TRATOR



