CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 602
Heard at Montreal, Tuesday, March 8, 1977
Concer ni ng
CANADI AN PACI FIC LTM TED (CP RAI L)
and
BROTHERHOOD OF RAI LWAY, Al RLI NE ANL STEAMSH P CLERKS, FRElI GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES ( System Board of
Adj ust nent No. 15)

Dl SPUTE:

The dism ssal of Operator S. A MacDonald for the alleged violation
of Rule G

JO NT STATEMENT OF | SSUE:

On June 9, 1976, the Railway held an investigation with M. MacDonal d
and, as a result, found himin violation of Rule G and he was
subsequent |y di sm ssed.

The Organi zation appeal ed the discipline on the basis that it was too
severe and that the investigation was inproper

The Conpany maintains that the discipline was justiiied and that the
i nvestigation was properly carried out. The Conpany has denied the
Uni on's request.

FOR THE EMPLOYEE: FOR THE COMPANY:
(Sgd.) D. C. Duquette (Sgd.) J. D. Brom ey
General Chairman General Manager - O & M

There appeared on behal f of the Conpany:

L. J. Masur Supervi sor, Labour Relations, CP Rail
Vancouver

C. E Mnto Assi stant Supt., Calgary Division, CP Rail
Cal gary

M M Yorston Labour Rel ations Oficer, CP Rail, Mntrea

And on behal f of the Brotherhood:
D. C. Duquette General Chairman, B.R A .C., Mntrea
AWARD OF THE ARBI TRATOR
While there is sone question whether the grievor actually consuned

al cohol while on duty, there is no doubt, fron the grievor's own
statement, that he had consumed al cohol while subject to duty, and



rendered himself unfit for service. He nevertheless reported for
duty, and carried on, until renoved, in an unsatisfactory way. There
was, as | find, a violation of Rule "G', and for an enpl oyee
occupying a responsible position with respect to train novenents,

that offence is one of the npst serious. In the circunmstances, what
was said in Case No. 426 applies equally here:

“In the instant case, there is no evidence of any disciplinary
record, and the grievor does have substantial seniority.

These considerations mght well nove the enployer to consider
the possibility of alternative enploynent for the grievor.

The col | ective agreement, however, does not confer any right
on an enployee in these circunstances to di splace others, or
to call for sone other work. The situation is not anal ogous
to that where an enpl oyee, because of sone physical or nedica
limtation, is unable to carry on his work, and where it may
be that sonme other job can be arranged for him Here, the
grievor's offence, having in mnd the nature of his work, nust
be said to have been such that he could no |l onger be relied on
in that job."

It is the Union's contention that the investigation which was
conducted was not proper, in that (1), it was conducted by persons
who had witnessed the grievor's behaviour on the day in question; (2)
the notice did not properly set out the charge being investigated;
(3) the statenment was subsequently changed by the Conpany; (4) the
grievor was required to nake a subsequent statenent indicating his
satisfaction with the investigation, and (5) hearsay evi dence was put
forth in other statenments on which the Conpany relied.

As to (1), the investigation was conducted by an officer of the
Conmpany who had been present at Crossfield when the grievor was at
work on the day in question. This does not appear to ne to prevent
such an official fromputting questions to the grievor and recordi ng
the answers. |t does not constitute a violation of Article 38. As
to (2), while the heading on the statenment first taken reads "The
abnormal conditions in Crossfield Station on June 8, 1976", and while
this was subsequently changed to read "Your abnormal appearance - -
-" it is difficult to see what effect if any this had on the course
of the investigation. The change seens to have been quite
unnecessary, but in any event the grievor obviously knew the purpose
of the investigation, and answered the questions put w thout
difficulty. The notice requirenents of Article 38 were sufficiently
met in this case. As to (3), there were, in addition to the
foregoi ng, a nunmber of mnor changes nmade in the text of the
statement. There seens to have been no good reason for this, and the
effect of such action is sinply to confuse the proceedings. These
changes do not, however, have any effect on the actual statenents of
the grievor. As to (4), it is to be noted that in the statenent
taken on June 9, 1976 the grievor does appear to have indicated that
he was satisfied with the manner in which the investigation was
conducted. At a later investigation, apparently held on Novenber 2,
1976 (and of which | have no copy) the grievor is said to have
replied, in response to a simlar question, "at this tine | feel the
i nvestigati on was conducted properly, however, the results of the

i nvestigation may have sonme further determ nation”. The Conpany, for
reasons which are hard to conprehend, felt that this response did not



"answer the question to satisfaction" and conducted a further
"investigation" apparently for the sole purpose of having the grievor
answer "yes". Wile | have no idea why the investigation of Novemnber
2 was held, that of Novenber 9 clearly served no rational purpose and
shoul d not have been held. There is, however, no significant
connection between that statenment and the one taken on June 9, which
was the basis of the Conpany's action in this case. As to (5), while
hearsay statenents allegedly nmade by a waitress in the hotel where
the grievor |ived nay have been submtted and relied on by the
Conpany, such statements are not adm ssible in the proceedi ngs, and
are not relied on by me. | nmake no finding whether or not the
grievor consumed any al cohol while on duty. As noted at the outset,
it is clear that the grievor was under the influence of alcohol while
on duty.

While there seemto have been sone irregularities with respect to the
Conpany's investigation of the matter, these did not in fact affect
the grievor's understandi ng of the charge against him or his ability
to respond thereto.

For the foregoing reasons, the grievance is dismssed.

J.F.W WEATHERI LL
ARBI TRATOR



