CANADI AN  RAI I WAY OFFI CE OF ARBI TRATI ON
CASE NO. 611
Heard at Montreal, Tuesday, June 14, 1977
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL
WORKERS

Dl SPUTE:

Di sm ssal of M. A. Bogoros, fornerly enployed as Sl eeping Car
Conduct or.

JO NT STATEMFNT OF | SSUE:

Ef fective February 22, 1976, M. A. Bogoros was di scharged fromthe
service of the Conpany on account of irregularities in the handling
of Conpany funds whil e assigned as Sl eeping Car Conductor on Train
No. 87 ex Toronto on Decenber 24, 1975.

The Brot herhood has appeal ed M. Bogoros' disnissal on the grounds
that the Company has not been able to show conclusively that

M . Bogoros was quilty of the charges |aid against him The

Br ot her hood considers that the discipline assessed was unwarrant ed
and therefore has requested that he be reinstated in railway service
with full conpensation and benefits.

The Conpany has declined the Brotherhood' s request.

FOR THE EMPLOYEE: FOR THE COMPANY:
(Sgd.) J. A Pelletier (Sgd.) S. T. Cooke
Nat i onal Vi ce-President Vi ce- Pr esi dent

Labour Rel ati ons

There appeared on behal f of the Conpany:

G A Carra System Labour Rel ations Oficer, CNR,
Mont r eal

S. Syt he Admini strative Officer, CN R, Toronto

Ms.C A MHardy Labour Rel ations Assistant, C. N R, Montreal

Ms. S. Graham (Wtness) - Toronto

M  McArt hur (Wtness) - Toronto

And on behal f of the Brotherhood:

J. D. Hunter Regi onal Vice-President, C.B.R T., Toronto
J. J. Huggins Local Chairman, Lo. 283, v v
A Bogor os (Gievor) - Toronto



V. [ nni s (Wtness) - t

AWARD OF THE ARBI TRATOR

The grievor is an enployee of some twenty-nine years' service. There
is no evidence before nme relating to his disciplinary record. He was
di scharged for "irregularities in the handling of conpany funds", and
in a case such as this there is an onus on the conpany to show t hat
such irregularities occurred, that they were of such a nature as to
justify the inposition of discipline, and that in the circunstances
di scharge was the appropriate penalty.

There is no doubt that there were "irregularities" in the grievor's
handl i ng of the sale of sleeping car accommpdati on. That night be
due in part to inadequate training, or to | ack of experience, since
the grievor had only recently qualified as a sl eeping car conductor
The run in question is said to have been the first run of that
assignment. Further, it appears that the "irregularities" were
participated in by other crew nenbers.

The i nportant question is whether the "irregularities" in question
anmounted in this case to theft of the conmpany's funds. That,
essentially, is the gist of the conpany's case: that the grievor
sol d certain sleeping car accormpdati on to a passenger for cash, and
did not pay the nopney over to the conpany in his accounting. That is
obviously a very serious offence and it would, in general, constitute
just cause for discharge. It nust be clearly proved on the evidence,
al t hough the standard of proof required is that of the bal ance of
probabilities.

The matter cane to light as a result of a conplaint nade by the
passenger in question, to the effect that the grievor sold her
accomodation to the wong point, so that she was seriously del ayed
in reaching her destination. The grievor testified that he sinply
sol d the passenger the accommdati on she requested. The facts are
however that she did go past the point at which she should have

di senbar ked, that the grievor knew her destination, and ought to have
ensured that she disenbarked at the proper point. That, however, is
not in issue here, nor is there any issue as to the grievor's having
been drinking, on which point | prefer the evidence of the grievor to
that of the conplainant, who was not an inpressive w tness on that
matter.

There is no direct evidence that the grievor pocketed funds for which
he did not account. He did in fact nake cash sales to passengers,

al l ocating space in several sleeping cars. He did in fact account
for those sales which he reported. What is not clear is whether
there were sal es nmade which were not reported, and in particular

whet her the sale of space to the conpl ai nant was not reported.

The grievor did sell space to one passenger to Kirkland Lake. This
passenger, it is said, was the conplainant's sister. The passenger
was given accommodation in car 8736, which went to Kirkland Lake. He
al so sold space to a passenger to Porquis Junction. This passenger
according to the grievor, was the conplainant, travelling with a
child. The passenger was given accommpdation in car 8733, which went



to Porquis Junction, but was not the correct car for anyone going to
Kirkland Lake. In fact the conplainant's party consisted of four
people, three adults and one child, travelling on the same ticket.

It is coomon ground, however, that the conpl ai nant and her sister

pur chased sl eeping car accommpdati on separately, one after the other
It was the conplainants' evidence that the four persons travelled in
the sane car, in opposite roonettes. This is confirmed by Sl eeper
Car Porter Braun's statenent. The reservation di agram nmi ntai ned by
the grievor shows a party of four persons, three adults and a child,
as occupying roonette 3 in car 8733. The call card prepared for that
car shows passengers destined for Porquis Junction to be occupying
roomettes 3, 4 and 7. The grievor's explanation was that the
notation for roonette 7 was a m stake, and that it should have read
Swasti ka. This woul d appear to be borne out by Porter Braun's
statement that the only passengers be detrained at Porquis Junction
was a party of three adults and one child, that is, the conplainant's

party.

The grievor did not renmit the transportation ticket which he ought to
have coll ected fromthe conpl ai nant, and he did not cross-reference
the transportation tickets with the sleeping car accommodati on

recei pts. The circunmstances give rise to a suspicion that the
grievor did sell accommpdation for which he did not account properly.
The material before ne does not, however, establish that the grievor
did in fact nake nore than the five cash sales for which he
accounted. He did not properly account for his transaction with the
conpl ai nant, but he seens to have failed generally to follow the
correct procedures. He did in fact record the presence of what can
only have been the conpl ainant's party.

Havi ng considered all of the material submitted, it is ny conclusion
that it has not been established that the grievor in fact sold
accommodation to the conpl ai nant and pocketed the proceeds. 1In ny
view, then, it has not been shown that there was just cause for the
di scharge of the grievor. He is therefore to be reinstated in

enpl oynment, and conpensated for | oss of earnings. Since the question
arose by reason of the grievor's own failings as a sleeping car
conductor, and his own failure to keep proper records, the grievor's
conpensati on should be cal cul ated not on the basis of |ost earnings
as a conductor, but on the basis of the lower-rated job (if in fact
it was such) which he fornmerly held.

J.F. W WEATHERI LL
ARBI TRATOR



