CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 613
Heard at Montreal, Wednesday, June 15, 1977
Concer ni ng
QUEBEC NORTH SHORE AND LABRADOR RAI LWAY
and
UNI TED TRANSPORTATI ON UNI ON (T)

Dl SPUTE:

Payment of guarantee for enployees on the spare board.

JO NT STATEMENT OF | SSUE

Trai nman Bel anger was recalled and reported for Decenber 15, 1976.

He made one trip, 612 mles, and arrived Sept-11les 0525, Decenber
[9th, at which tine he was 60 tines out. On Decenber 24th, he booked
sick at 0050 at which time he was first out.

The Union clains that this enpl oyee was avail able and ready to work
up to the date that he booked sick and should be paid accordingly.
The Railway maintains that this enployee, by booking sick as he was
first out, made hinself unavail able for work for the purpose of
computi ng guarantee tine as he was "playing the board" and had no

i ntention of being available for work. The grievance was deni ed.

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) G ROBI CHAUD (SGD.) F. LEBLANC
VI CE- CHAI RVAN SUPERI NTENDENT -

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

J. Bazin - Counsel - Montrea

G A Dolliver - Superintendent, Train Muwvenment, ONS&L.Rvy.,
Sept-Illes

J. Y. Tardif - Assistant - Labour Rel ations, '
Sept-Iles

C. Nober t - Assistant - Labour Rel ations, "
Sept-1lles

And on behal f of the Brotherhood:

R. Cl eary - Counsel - DMbntrea
G Robi chaud - Vice-Chairman, U T.U (T) - Sept-Illes, Que.
AWARD OF THE ARBITRATOR



Article 39.03 provides generally for the guarantee of which the
grievor clainms the benefit. He would be entitled to the guarantee if
he was "established and avail abl e" during the period in question

The Conpany's position is that the grievor was not "avail abl e", since
he booked sick just as he becane first out, which suggests that he
was "playing the board", so as to have the benefit of the guarantee
wi t hout actually having to work.

A false claimof illness in such circunstances m ght well be part of
an attenpt to defraud the Conpany, and would justify severe
discipline, if proved. This is not the sort of matter in which
presunptions should be lightly made, or which should be decided on
the basis of suspicions. Article 39.03 itself deals with the case
where a trainman is available for only part of the pay period: his
guarantee is to be pro-rated to the portion of the period when he was
avail abl e.

Article 39.03 is as foll ows:

"39.03 Trainmen in all service other than work, road swtcher
or way freight service (see paragraphs 39.01 and 39.02
of this Article) will be paid not Iess than the
equi val ent of one thousand and five hundred (1500) niles
for each two (2) week pay period, if established and
avail able. Such trainnen available only part of pay
period shall be credited, prorata, with the days
avail able. ™

Article 39.04 deals further with such a situation, as foll ows:

"39.04 It is understood that spare board trai nnen who book off
during a period will not be considered as avail able for
pur pose of conputing guarantee tinme until the turn for
whi ch they woul d have been ordered has returned to
Sept-lles or until they take such turn on line."

Booki ng of f, whether by booking sick or otherw se, does not,
therefore, have the effect of cancelling a trainman's entitlenment to
the guarantee for the whole of the pay period involved. Its effect
is rather to reduce the amobunt of the guarantee for that period,
according to the length of tinme for which he is not available, and
this time includes not only the time he is in fact unavail able for
illness or personal reasons, but also the tine when he is unavail able
by reason of the operation of Article 39.04.

It may be that an enployee is in fact unavail abl e, even although he
may not have so advi sed the Conpany by booking off. It is
under st andabl e that there would be a suspicion in this case that the
grievor did not intend to do any further work during the pay period
in question. It cannot properly be concluded on the material before
me, however, that the grievor was in fact unavailable prior to the
ti me when he booked sick

In the circunstances of this case, then, it appears that the grievor
was entitled to the benefit of the guarantee for the pay period in



guestion, subject to its proration pursuant to Article 39.03. The
grievance is therefore all owed.

J. F. W WEATHERI LL
ARBI TRATOR



