CANADI AN  RAI LI WAY OFFI CE OF ARBI TRATI ON
CASE NO. 620

Heard at Montreal, Tuesday, July 12th, 1977
Concer ni ng

QUEBEC NORTH SHORE AND LABRADOR RAI LWAY
and

UNI TED TRANSPORTATI ON UNI ON (T)
DI SPUTE

Interpretation of the articles 4.01 B and 4.02 of the collective
agreenent for payment of overtime for work train service.

JO NT STATEMENT OF | SSUE

On October 1, 1976, conductor J. Robitaille was in work train service
and ordered at Shabo at 4.30 hours. He cane off duty at Mai the sane
day at 21:45 hours. The Union clainms that conductor J. Robitaille

shoul d have been paid 429 mles according to article 4.01 B and 4.02.

The Railway maintains that his tours of duty should have been paid
according to article 4.02 of the collective agreenent which specifies
overtime paynment for work train service. Therefore, the Railway paid
392 mle for such trip

FOR THE EMPLOYEE: FOR THE COVPANY:
(Sgd.) G Robi chaud (Sgd.) F. Leblanc
Vi ce- Chai r man Superi nt endent

Labour Rel ati ons

There appeared on behalf of the Conpany:

J. Bazin Counsel, Montrea

G A Dolliver Superintendent Train Movenent, ONS&L Rlvy,
Sept-lles

C. Nober t Assi stant - Labour Relations, ONS&L Ry,
Sept-lles

And on behal f of the Brotherhood:

R. Cleary Counsel , Montrea
G Robi chaud Vice-Chairman, U T.U (T) - Sept-lles

AWARD OF THE ARBI TRATOR

The facts in this case are virtually identical to those in case No.
619, wl though this case involves a Conductor, and cone under a
different collectve agreenent. The run was the sanme, and the
materi al provisions of this collective agreenent are (except) as wll
be noted bel ow), essentially the same as those of the agreenent in



Case No. 619.

On Cctober 1, 1976, Conductor Robitaille was in work train service.
H's time on duty was 04.30 and his tine off duty 21.45. During that
period of tinme he worked between Shabo and Mai, a distance of 135
mles. By article 4.01 (b) - and the sane appears fromthe "second
scal e" set out at p.71 of the collective agreenent - overtine
commenced, on Conductor Robitaille's run that day, at six hours and
forty-five mnutes.

The matter of overtine is dealt with in Article IV of the collective
agreenent. A very simlar provision was set out in Case No. 619 and
I shall set out here the French version of the clause in this
col l ective agreenent, for purposes of conparison

"ARTI CLE | V - HEURES SUPPLEMFNTAI RES - M LLAGE SUPPLEMENTAI RE
4.01 a) - Sur les parcours de cent vingt-huit (128) mlles ou
moi ns, | es heures suppl enentaires conpteront des |'expiration
de huit (8) heures en service. Le paienent se fera pour les
heures en service ou les mlles parcourus, selon le montant le
pl us el eve.

b) - Sur les parcours de plus de cent vingt-huit (128) nmilles,
| es heures supplenentaires conpteront a partir du nonent ou |la
duree du travail depassera le nillage parcouru diviseeear vingt
(20) excluant le tenps de manoeuvres initial et final. Le

pai ement se fera pour |les heures en service ou les mlles
parcourus, selon le nmontant |le plus eleve.

c) - Dans le service du train de voyageurs et mxte, sur les
parcours de plus de cent vingt-huit (128) nilles, |es heures
suppl enentaires conpteront a partir du nonent ou | a duree du
travail depassera |le mllage parcouru divise par vingt-cing
(25), exculant le tenps de nmanoeuvres initial et final. Le
pai ement se fera pour |les heures en service ou les milles
parcourus, selon le nmontant |e plus eleve.

4.02 - Les heures supplenmentaires seront payees a la mnute, au
taux horaire prevu pour |es heures suppl enentaires excepte que
| es agents de train en service sur les trains de travaux seront
payes tenps double apres douze (12) heures de service."

It is agreed that straight tine was payable in respect of the first
six hours and forty-five m nutes of Conductor Robitaille's run
Applying his applicable rate of 6.85 to that time, he was entitled to
$46.24 in respect thereof.

It is clear fromArticle 4.02 that overtinme is payable on a mnute
basis, at the applicable rate. The applicable overtine rate for
Conductor Robitaille was 10.28. He would be entitled to apply that
rate to all tinme in excess of six hours and forty-five m nutes that
day, except that Article 4.02 goes further, and provides that after
twel ve hours he would, as an enployee in work train service, be
entitled to double time after twelve hours.

It follows that Conductor Robitaille was entitled to payment at a



rate of 10.28 for the time fromsix hours and forty-five m nutes
until twelve hours, that is, for five hours and fifteen m nutes.

This anpbunts to $53.97 in respect of that period. Thereafter, he was
entitled to double time so that in this case he would be paid at a
rate of 13.70 for a period of a further five hours and fifteen

m nutes. This amounts to $71.93 for that period. His total earnings
in respect of the total of seventeen hours and fifteen m nutes were
$172. 14.

Thi s anobunt of $172.14, is the equivalent of the anpbunt which would
be paid for a run of 402 nmles at the applicable mleage rate. In
Case No. 619, it was found that such paynent net the requirenments of
t he guarantee provisions in that collective agreement. There, the
guarantee was of "one basic day for each and every day held or

avail able for duty". |In this case, however, Article 39.01 is as
fol |l ows:

"39.01 - On garantit aux agents en service sur les trains de
travaux un mni mum de cent vingt-huit (128) nmilles ou de huit
(8) heures par jour (y compris les dimanches et jours feries),
a | ' exclusion des heures supplenentaires. Lorsque travaill ant
avec |'"auxiliaire, ils seront payes les taux de train de
travaux. "

By this provision, overtime is not considered in determn ning whether
the guarantee has been nmet. On the facts in this particular case,
overtinme becanme payable after six hours and forty-five nminutes. The
straight time paynment made to Conductor Robitaille in respect of that
period was the equivalent of 108 miles. By Article 39.01 of this
col l ective agreenent, however, he would be entitled to a m ni mum of
128 miles for that period - that is, for the tinme on duty excl uding
overtime.

It is agreed that the m | eage equival ents of the paynents nmde at
time and one-half and at double tinme, that is 126 and 168 mles
respectively, are correct, and I would agree. The total m | eage thus
credited by the Conpany was 402. The amount all owed excl usive of
overtime was 108 and that amount should, in order to neet the

requi renents of the guarantee, be increased to 128, so that the tota
nm | eage payable for the day woul d be 422.

It was argued by the Union that Article 2.02 of the collective
agreenent, which defines the basic day, was in sone degree ambi guous,
in that the two versions were not the sane. |In its French version
Article 2.02 is as foll ows:

"2.02 En service de ligne, une journee de base conporte sait un
parcours de cent vingt-huit (128) nmilles ou noins soit huit (8)
heures de travail ou nmobins. Le parcours au dela de cent
vingt-huit (128) mlles sera paye aux taux de m |l age prevus."

The English version is as foll ows:

"2.02 In all road service, one hundred and twenty-eight (128)
mles or less, eight (8) hours or |less shall constitute a basic
day. Mles in excess of one hundred and twenty-eight (128)
mles will be paid for at the m | eage rates provided."”



Consi dering either of these clauses as a translation of the other
they may not be considered entirely satisfactory. "Le parcours au
dela de cent vingt-huit (128) mlles" my not be considered the
preci se equivalent of "MIles in excess of one hundred and
twenty-eight (128) miles". However the nmatter nmay be | ooked at as a
translation fromone | anguage to the other, it is ny view that we
have two versions of the same clause. Either may be considered as
governing the situation and it is often hel pful, for purposes of
construction, to have regard to both. Each should be read, if it is
possible to do so, as giving expression to the sane intention.

have no difficulty in conprehending the intention of Article 2.02 in
this case. The 128 nmiles, said to constitute a basic day, is of
course the same ampunt as that referred to in Article 39.01 setting
out the guarantee. Article 39.01, however, does not speak of a
"basic day" (in either version) and there is no need to have regard
to Article 2.02 in order to apply Article 39. In Case No. 619 it
was necessary to consider the basic day provision, since the
guarantee there was in terns of a "basic day" and not in terms of
mles.

In the instant case, while it is not necessary to consider Article
2.02 in order to give effect to Article 39.01, which is sufficient in
itself (and whose effect, in this particular case, is to increase the
nunber of mles for which Conductor Robitaille is to be credited for
the straight- tine portion of his tour of duty from|l 08 to 128),
Article 2.02 is nevertheless of general application. It states that
a basic day is of 128 miles. |In the instant case the grievor's run
was in excess of that, it was a run of 135 miles as we have seen, so
that the second sentence of Article 4.02 applies. |In the
circunstances, this requirenent is net by the application of the
particul ar | anguage of Articles 4.01 (b) and 4.02. Those articles
apply in the manner set out above. It is true that, in making the
cal cul ation of when overtine begins, and the sane appears on the
"second scal e", overtine begins at six hours and forty-five m nutes
135 miles are run. The grievor's run in this case was 135 niles, and
the parties are agreed that overtime would conmence at six hours and
iorty-five mnutes. That does not, however, pernit the concl usion
that for the straight-tinme portion of his tour of duty the grievor
was entitled to paynent for 135 miles. His earnings for that portion
were, as | have said, 108 miles, which nmust be increased to 128
pursuant to Article 39.01. Except for the application of the
guarantee provision, what is said in Case No. 619 applies equally
here.

For the foregoing reasons the grievance is allowed in part. The
grievor, in the case given as an exanple, should be paid the
equi val ent of 422 miles for the day in question

J.F.W WEATHERI LL
ARBI TRATOR



