CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 623

Heard at Montreal, Tuesday, July 12th, 1977
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
Dl SPUTE

Cl ai mof the Union that the Conpany violated Sections 2.3, 4.1, 5.1,
8.2, 8.3, 8.6 and 9.1 of Wage Agreenment No. 17 when it required
Section Foreman E.W G enn to work on his assigned rest days (March
27, 28, April 10, 11, 24, 1976) and paid himtherefor at his
straight-tinme rate and when it denied himthe privilege of working
his regul ar assignnment on April 2, 5, 15 and 19, 1976. Claimis for
twenty (20) hours of pay at the grievor's straight-time rate for
March 27, 28, April 10, 11 and 24, 1976 and for thirty-two hours (32)
of pay at his straight-tinme rate for April 2, 5, 15 and 19, 1976.

JO NT STATEMENT OF | SSUE

The grievor is a regularly assigned section foreman on the Kingston
Subdi vision. He was regularly assigned to a work week extending from
Monday through Friday with Saturdays and Sundays desi gnated as rest
days.

Begi nni ng March 27, 1976, the Conpany had need of a |ocal section
foreman to provide flag protection on the Kingston Subdivision for
Regi onal Rail Gang No. 41. To this end the grievor was assigned to
wor k periods consisting of ten consecutive work days, including
certain Saturdays and Sundays, followed by four consecutive rest
days. The enpl oyees contend that such assignnents were in violation
of Sections 2.3, 4.1, 5.1, 8.2, 8.3, 8.6, and 9.1 of Wage Agreenent
No. 17 and practice thereunder, and that the Conpany's refusal to
allow the grievor pay at his tine and one-half rate for March 27, 28,
April 10, 11 and 24, 1976 was in violation of Sections 5.1, 8.2, 8.3
and 9.1 of Wage Agreenent No. 17.

The enpl oyees further contend that the Conpany's refusal to allow the
grievor pay at his straight-tine rate for April 2, 5, 15 and 19, 1976
was in violation of Sections 2.3, 4.1 and 8.6 of Wage Agreenment No.
17.

The enpl oyees contend that Section 5.2 of Wage Agreenent No. 17 nust

yield to Part IIl, Division 1, Sections 29, 32 and 33 of the Canada
Labour Code.
FOR THE EMPLOYEE: FOR THE COMPANY:

(Sgd.) P. A Legros (Sgd.) S. T. Cooke



Syst em Federati on Assi stant Vi ce-President
General Chairnman Labour Rel ati ons

There appeared on behal f of the Conpany:

A. D. Andrew System Labour Relations Oficer, C.NR
Mont r ea

V. E. Gannon System Labour Relations O ficer, CNR MI.

B. F. Bahm Mai nt enance Engi neer, CNR, Belleville, Ont.

And on behal f of the Brotherhood:

P. A Legros Svst em Federati on General Chairnman, BMWE
O tawa

G D. Robertson Vi ce- Presi dent, BMAE, O'tawa

W H. Montgonery General Chairman, BMAE, Belleville, Ont.

AWARD OF THE ARBI TRATOR

The grievor held a regular assignnent, and was tenporarily assigned
to other work, with a different schedule of work and rest days. |If
his assignment to the tenporary job was inproper, then it is

acknow edged that, under the tenporary assignnent, he would be
entitled to overtine paynent in respect of work on days whi ch ought
to have been rest days. Wiether or not the grievor would be entitled
to paynent for days on which he did not work, but would have worked
under his regular schedule, is not a matter which needs to be decided
in this case

The grievor's regul ar schedul e appears to have been proper, and there
is no dispute in this case as to the schedule, as such, of the
assignnment to which the grievor was tenporarily transferred. The
issue in this case relates only to the grievor individually, and the
question is whether, if he was properly transferred, he was then

subj ect to the schedule of the assignnment to which he was tenporarily
transferred.

The grievor was entitled to the benefit of the position which he
regularly held, subject to the terns of the collective agreenent.
The col |l ective agreenent does, however, contenplate tenporary
transfers, and the conpany may in a proper case require an enpl oyee
to accept such a transfer. The enployee is not thereby denoted:
even if the job to which he is tenporarily transferred bears a | ower
wage rate, he would, at least in the circunstances, be entitled at
least to the rate of his regular classification, and that rate
appears to have been paid in this case.

There is no question raised in this case as to relative liability or
entitlenent to tenporary transfer as between the grievor and any
ot her enpl oyee.

It seens clear to me that on being tenmporarily transferred, the

gri evor becanme subject to the schedule of the assignment to which he
was transferred. He did not bring the hours of his own regul ar
assignment with himany nore than any other enpl oyee taking up an



assignment brings his own hours with him Schedul es of work are not
personal to the enployees, but are part of the terms of each
assignnment. The schedul e which the grievor was given was that of his
tenporary assignment. While there had been no agreenment between the
parties relating to the grievor's hours, there had been agreenent as
to that assignnent generally, and the grievor became subject to those
hours when he was tenporarily transferred to that assignment. From
the material before ne, it appears that there was a bona fide
transfer: the grievor was tenporarily assigned to duties as Flagman
on the Regional Gang; he was replaced in his regular assignnment by
hi s Assi stant Foreman who was in turn replaced, and it does not
appear fromwhat is before nme in this case that these noves were

i npr oper.

A claimfor overtime nust be related to the hours of an enpl oyee's
assignnment. Likewise a claimthat an enpl oyee has been deprived of
regular work in order to bal ance overtine nust be related to the
hours of regular work on his actual assignnent. Here, the grievor
wor ked the hours of his actual, if temporary, assignnent to the

Regi onal Gang. He worked those hours, and apparently no nore. He is
not entitled to overtinme or other payments except in relation to the
hours of that assignment.

For the foregoing reasons, the grievance is dism ssed.

J.F.W VEATHERI LL
ARBI TRATOR



