CANADI AN RAILWAY OFFICE OF ARBI TRATI ON
CASE NO. 625

Heard at Montreal, Tuesday, Septenber 13th, 1977
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
and
CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS
DI SPUTE:

Claimof Car Control Clerk L.J. Spiterie, Toronto, for pay while
attending an investigation.

JO NT STATEMFNT OF | SSUE:

On February 27, 1976, M. Spiterie reported for an investigation
pursuant to Article 24 of Collective Agreenent 5.1, at 1400 hours,
the starting tinme of his regular assignnent. This particular

i nvestigation consuned nore than ei ght hours' tine.

The Brotherhood contends that, under Article 4.5 of Agreenment 5 M.
Spiterie is entitled to eight hours' pay at his regular rate for that
day.

The Conpany contends Article 4.5 is inapplicable in this case, and
that the collective agreenent does not in such a case confer
entitlenent to pay while attending an investigation.

FOR THE EMPLOYEE: FOR THE COVPANY:
(Sgd.) J.A Pelletier (Sgd.) S.T. Cooke
Nat i onal Vi ce-President Assi stant Vi ce-President

Labour Rel ations

There appeared on behal f of the Conpany:

A. D. Andrew System Labour Rel ations Oficer, C.NR,
Mont r eal

C. L. LaRoche System Labour Rel ations Oficer, CNR,
Mont r eal

W W WIson Labour Rel ations Assistant, C. N R, Toronto

And on behal f of the Brotherhood:

J. D. Hunter Regi onal Vice President, C.B.R T., Toronto

AWARD OF THE ARBI TRATOR



Article 4.5 of the collective agreenent is as foll ows:

"Regul arly assi gned enpl oyees who report for duty on their
regul ar assignnments shall be paid eight hours at their regular
rate. Enployees who are permitted to | eave work at their own
request shall be paid at the hourly rate for actual tine
wor ked, except as mmy be otherw se arranged locally."

From the agreed statenent of facts it is clear that the grievor was
present on Conpany prem ses during the hours of his regular
assignnment, and indeed for a somewhat |onger period, for the purpose
of attending at an investigation. It was open to the Conpany to hold
the grievor out of service pending investigation, pursuant to Article
24.2. That article, as | have indicated in other cases with respect
to simlar provisions, does not necessarily conflict with Article
4.5. An enployee cannot be, at the sane tine, both in and out of
service. Being "in service" is not identical in all respects with
being "at work" or "on duty".

Wil e the Conpany may (subject to the requirement of Justification)
have held the grievor out of service for a time, and pending its

i nvestigation it is nevertheless the case (in ny view of the natter)
that when the grievor was summoned to report for investigation (even
in the face of his own apparent |ack of cooperation), he was "in
service" during at |east those regular hours when he was in
attendance and subject to the Conpany's direction. The grievor was
required to attend on February 27, 1976, during what were the hours
of his regular assignment, and if the Conpany preferred to conduct
his investigation at that tine, that was a use of his tinme on duty
which it was entitled to make, but which would not prejudice the
grievor's right to be paid. Wether or not he would be entitled to
any ot her paynent than that required by article 4.5 is quite a
different matter, but that is not a question which arises in this
case.

The grievor reported for duty (that is, he reported for the purpose

t he Conpany required) during the hours of his regular assignnent. In
my view, this is what is contenplated by article 4.5. Accordingly,
the grievor is entitled to paynent pursuant to that article.

The grievance is therefore all owed.

J. F. W WEATHERI LL
ARBI TRATOR



