CANADI AN  RAILWAY OFFICE OF ARBI TRATI ON
CASE NO. 629
Heard at Montreal, Tuesday, Septenber |3th,|1977
Concer ni ng
CANADI AN PACI FIC LIM TED (CP RAIL - PACIFIC REG ON)

and
BROTHERHOOD OF LOCOMOTI VE ENG NEERS

DI SPUTE

Di smi ssal of Loconotive Engineer E. L. May, on Cctober 15th, 1975,
for a violation of CGeneral Rule "G' of the Uniform Code of Operating
Rul es at Revel stoke, British Colunbia, Septenber |OQh, 1975.

JO NT STATEMENT OF | SSUE:

Loconotive Engineer E. L. May was enpl oyed on the 7K yard assi gnnent
at Revel stoke, British Colunbia, on Septenber |IQh, 1975. A short
time after 1135 during this tour of duty, Engineer May was invol ved
in a mshap with the result that one wheel of his | oconptive diese
unit 8525 was derailed. Conpany O ficers, upon arriving at the
scene, considered that Engi neer May was in violation of Rule "G' and
at that tinme renoved himfrom service

On Septenber 15th, 1975, an investigati on was conducted and on
Cct ober 15th, 1975, Engi neer May was dl snmi ssed for "use of

i ntoxi cants while subject to duty, violation of General Rule "G
Uni f orm Code of Operating Rul es".

The Brot herhood appeal ed the di smissal of Loconotive Engineer E. L
May, requesting that he be reinstated in the Conpany's service

wi t hout paynment for time |ost, on the grounds that the Conpany had
not proved beyond a reasonabl e doubt that Loconotive Engi neer E. L.
May had violated Rule "G', U.C.0.R and, further, that he was not
given the benefit of a fair and inpartial hearing withln the nmeaning
and intent of Article 19, Clause (c) of the Collective Agreenent.

The Conpany has declined the Brotherhood s appeal

FOR THE EMPLOYEE: FOR THE COVPANY:
(Sgd.) J. R Sinpson (Sgd.) J. D. Bromley
Ceneral Chai rman Ceneral Chairman - O&M

There appeared on behal f of the Conpany.

J. Ramage Speci al Representative, CP Rail, Montreal
I ndustrial Relations
J. T. Sparrow Manager, Labour Relations, CP Rail, Mntrea
L.J. Masur Supervi sor, Labour Relations, CP Rail, Vancouver

WF. Paffard Assi stant Superintendent, CP Rail, Revel stoke



And on behal f of the Brotherhood:

J. R Sinpson General Chairman, B.L.E., Calgary
E.C. Machin Ceneral Chairman, B.L.E., Mntrea

AWARD OF THE ARBI TRATOR

The principal contention of the Union in this case was that the
Conpany did not conply with Article 19 (c) of the collective
agreement in the investigation of this matter, and that accordingly
the evidence on which it relied ought not to be received.

Article 19 (c) of the collective agreenment is as foll ows:

"(c) If the engineer is involved with responsibility in a
di sci plinary offence, he shall be accorded the right on
request for hinself or an accredited representative of the
Br ot herhood, or both, to be present during the exam nation
of an witness whose evidence nmay have a bearing on the
engi neer's responsibility, to offer rebuttal thereto and to
receive a copy of the statement of such wtness.™

Reference may al so be made to Article 19 (d) which requires that a
fair and inpartial hearing be held. 1In fact, there was an

i nvestigation held at which the grievor and a Union representative
were present. The grievor acknow edged that he was satisfied with
the manner in which the investigation was conducted. The Conpany
al so in separate proceedi ngs took two statenents fromthe Yard
Foreman who had been on duty at the tinme of the incident involving
the grievor. There was no union representative present nor was the
grievor hinself present at this exam nation. The evidence thus
obtained fromthe Yard Foreman was not, in ny view, obtained in the
manner required by Article 19(c), and such evidence is not

admi ssible. Simlar rulings appear in C.R 0.A Case Nos. 572 and
575.

It does not follow however, that statenents taken at an

i nvestigation which did conply with Article 19(c) should not be
admtted. The shortcom ngs which would affect the evidence of the
Yard Foreman do not relate to and do not have any effect on the

evi dence properly taken at a separate investigation. This evidence
i ncludes the statenents of the grievor hinself.

There is sonme evidence of synmptons of intoxication, or at |east of

t he consunption of alcohol on the part of the grievor. His operation
of the engine appears in some respects to have been abnornmal and his
breath was said by one observer (whose evidence is properly before
me) to have snelled of alcohol. There are also the statenents of two
trainmen to the effect that they remarked not hi ng unusual about the
grievor's deportnent or his operation of the engine that day. There
is no evidence, and no suggestion that the grievor consunmed al coho
while on duty.

The statements, other than that of the grievor, which are before ne
m ght not, in thenselves, be sufficient to establish a firm
conclusion to the effect that the grievor had used intoxicants while
subject to duty, and thus was in violation of Rule "G'. It is clear



however, fromthe grievor's own statement that he had been drinking
during the period prior to his reporting for duty at 0650 on the day
in question. In fact, he was drinking from 1700 hours the previous
day until 0400 on the norning of the day in question. During this
period the grievor, who, according to the doctor's report which he
submtted is an alcoholic of |long duration, consunmed "a fair
quantity" of al cohol beverages, as well as "sone food"

The grievor was not "on call", he was rather scheduled to take a
regul ar assignment on the day in question. He was as much "subj ect
to duty" as an enpl oyee who had been called for a particular
assignment: this is at least true with respect to the latter hours
of the period during which the grievor was drinking that night and
early norning. Certainly the notion of being "subJect to duty" may
require nore precise definition in sone cases, but | have no doubt
that during the early hours of Septenber 10, 1975, the grievor was
subject to duty. There can also be no doubt, fromthat naterla
which is properly before ne, that the grievor used intoxicants
contrary to Rule "G'

The seriousness of such an offence has been spoken of in earlier

cases. The Union, which presented the grievor's case very fairly and
forcefully did not of course deny the seriousness of the matter.

For the foregoing reasons, the grievance nust be disn ssed.

J.F. W WEATHERI LL
ARBI TRATOR



