CANADI AN RAILWAY OFFICE OF ARBITRATI ON
CASE NO. 632
Heard at Montreal, Wednesday, October 12,1977
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL
WORKERS

DI SPUTE;

Dismissal of MR L.J. Spiterie fornerly enployed as Car Record Cerk,
MacM | | an Yard, Toronto.

JO NT STATEMENT OF | SSUE:

The Conpany di scharged M. L. J. Spiterie on Novenber 5, 1976, for

i nsubordi nati on and gross m sconduct on Septenber 24, 1976. The

Br ot herhood contends that M. Spiterie's discharge was unwarranted,
unjust and severe and that his actions were not subject to discipline
and that for these reasons he be returned to Conpany service with
full seniority and pay for all time out of service.

The Conpany declined the Brotherhood' s request for, at the rel evant
time M. Spiterie was subject to discipline and his enpl oynment

hi story and conduct indicated that he was unsuitabl e and unacceptabl e
for further railway enployment. His conduct on Septenber 24, 1976
was the culmnating incident to his history of inproper attitude
toward the Conpany and supervisor authority as evidenced by his
actions both prior and subsequent to his discharge.

Thi s di spute has been progressed through the various steps of the
grievance procedure and ultimtely to arbitration

FOR THE EMPLOYEE: FOR THE COVPANY
(Sgd.) J. A Pelletier (Sgd.) S. T. Cooke
Nat i onal Vi ce-President Assi stant Vi ce-President

Labour Rel ati ons

There appeared on behal f of the Conpany:

L. L. Band Counsel, Toronto

C. L. LaRoche System Labour Relations O ficer, C.NR
Mont r ea

P. A D armd Regi onal Labour Relations Oficer, C.NR
Toronto

E. D. Kearney Asst. Gen. Superintendent, C.N.R, Toronto

R J. Schnitzler Manager Carl oad Centre, C.N.R, Toronto

W W WIson Labour Relations Assistant, C.N.R., Toronto

D. K. House Transportation Analyst, C.N.R, Toronto



And on behal f of the Brotherhood:

M L. Levinson Counsel , Toronto

J. D. Hunter Regi onal Vice President, C.B.R T., Toronto
R. J. Roussel Representative, C.B.R T., Toronto

L. J. Spiterie (Grievor)

AWARD OF THE ARBI TRATOR

The grievor, who was hired by the conpany on Septenber 14, 1965, was
di scharged on Novenber 5, 1976, as a result of an incident which
occurred on Septenber 24, 1976.

While the facts were put in issue, and considerable tine devoted to
the receipt of evidence in this case, there is really no very
substantial difference between the parties as to the significant
facts, which may be briefly stated.

The grievor, enployed by the conpany at its MacM Il an Yard as a Car
Record Clerk, also acted as Local Chairman of the union. As such, he
had been responsible for putting forward a union grievance to the
effect that he was being harrassed by certain conpany officials.

Whet her that grievance was well-founded or not is not a question in
issue in this case.

At the request of the union's representative a neeting was held on
conmpany prem ses on Septenber 24, 1976, to discuss the grievance just
described. At this neeting the union was represented by M. Roussel
a Representative, and the grievor, Local Chairman. The conpany was
represented by M. Kearney, Superintendent of MacM Il an Yard, M.

W | son, Labour Rel ations Assistant, M. Schnitzler, Mnager of the
Carl oad Centre, and another. M. Schnitzler was one of those all eged
by the grievor to have been harrassing him

The neeting began with discussion of the use by enpl oyees of the
conmpany's phot ocopyi ng machi ne for personal matters. The grievor, it
is said, had been refused the use of the machine for union business,
and seens to have felt that this constituted discrinnation agai nst
him M. Schnitzler advised that enpl oyees had been cautioned not to
use the machi ne for other than conpany business. At the grievor's
request, he nentioned two such persons, one in the bargai ning unit
and one in an excluded position. Wile the evidence conflicts on
this point, it would be my finding that the grievor replied to the
effect that he did not believe M. Schnitzler

M. Kearney then advised that a general directive would be issued
relating to the use of the photocopier. Again, the grievor's
response is the subject of conflicting evidence. | am prepared, for
the purposes of this decision, to accept the conpany's evidence on
the point, which is to the effect that the grievor indicated he would
use the machine if he found that others were continuing to use it for
personal matters. He was then, quite properly, cautioned by M.
Kearney that disregarding those instructions would lead to an

i nvestigation.



There was then sonme di scussi on about enpl oyees bei ng watched by
supervi sors, and, in turn, about supervisors being watched by

enpl oyees. In the course of this discussion, M. Roussel indicated
his view that the grievor was indeed being discrimnated against. It
appears to have been in response to this that M. Schnitzler then
stated that the grievor, M. Spiterie, had said on an earlier
occasion that he, Spiterie, would get a M. Hyett, a conpany
supervisor. The grievor becane excited at this, and said (and there
is no conflict in the evidence on this point), "You' re a |lying
bastard M. Schnitzler; in fact | can't call you mster, you lying
bastard". At that, M. Kearney then advised the grievor, quite
rightly, that if there were one nore outburst |ike that he would be
asked to |l eave the room and M. Roussel nade some remark in an
attenpt to cal mthe grievor down. Then, according to the conpany's
evi dence, which | accept (and in any event it differs fromthe union
evidence only in mnor details), the grievor repeated that M.
Schnitzler was a |lying bastard, that he was not going to wait to be
thrown out, and that he would not remain in the roomwth liars. A
certain anpunt of tinme was spent in exam nation and cross-examn nation
of witnesses on this last remark, and particularly whether the
grievor had said "liars" or "a liar". The point has, in ny view, no
i mportance. |If the grievor, by using the plural, consciously sought
to slander others in the roomapart fromM. Schnitzler, he did so in
the excitenent to which he had worked hinself up, and it would be
oversensitive of the others to react to that. In any event it is
nore likely that, if the grievor did indeed use the plural, he did so
in the general sense, and it is not logically necessary to concl ude
that others than M. Schnitzler were intended to be designated by it.
In any event, the grievor's outburst was, in nmy view, equally

out rageous whatever grammati cal anal ysis be made of it.

Foll owi ng the remarks just noted, the grievor left the room slamming
the door. M. Kearney followed himout into the corridor, and told
himthat if he left the office in that fashion again, he'd be in
trouble. "Wo said so?", retorted the grievor. "I said so", replied
M. Kearney. M. Kearney returned to the office, and very shortly
the grievor cane back in, |ooked about, and said that he had been

t hreat ened, and that he wanted everyone in the roomto w tness the
fact. The grievor, of course, had not been "threatened” in any but
the nost trivial sense of the term and all that the occupants of the
roomcould witness was that M. Spiterie behaved in a very silly
fashion in his excitenent.

The events above described constitute, in my view, a single incident.
The crucial event is the grievor's calling M. Schnitzler a "lying
bastard". The whole matter took only a very few nonents, and as |
have indicated, there is no substantial dispute as to the facts. It
is the conmpany's position that the grievor's conduct in the incident
constituted "insubordination and gross m sconduct", and that it was
just cause for discharge.

By article 24.1 of the collective agreenent, an enployee is not to be
di sci plined or discharged without an investigation. The conpany
therefore, quite properly, held an investigation. The grievor,
taking a position which is contra to that which this and ot her unions
have advanced (and on which they have been upheld) at arbitration



stated that the investigation was unnecessary, since the conpany knew
the facts. He attended the investigation, however, and indul ged
hinself in repetitive, tendentious, prolonged and generally

irrel evant answers to such an extent that the investigation |asted
sonme three full davs. Insofar as it appears fromthe transcript, the
pati ence of the investigating officer can only be admred

While it is clear that the grievor, as he now at |east partially
acknow edges, did m sconduct hinmself at the neeting on Septenber 24,
1976, the issue to be determined in these proceedi ngs i s whether
having regard to the circunstances, there was just cause for the

i nposition of discipline on the grievor. Before dealing with the
matter, however, | would note nmy view that, assuming that it was
proper to inpose discipline on the grievor, the penalty of discharge
woul d be too severe. The grievor was, at the tine, an enpl oyee of
sonme el even years' service. His disciplinary record shows a current
accurul ati on of ten denerits, and these are the subject of a
grievance. Even if those denerits stand, | would not consider the
equivalent of fifty denerits would be justified in this case which
is, on the evidence, one of an isolated outburst of abusive |anguage
- even considering, as | do, that there was no very substantia
provocation. In any event then, it would be my view that there
shoul d be an award of reinstatement in this case

The real question in this matter is whether the conpany was justified
i n inposing discipline upon the grievor at all. It is the union's
contention that there was no such justification, since the grievor,

at the tine of his outrageous behaviour, was acting in his capacity
as Local Chairman. | have no doubt that although the particul ar
grievance being discussed at the neeting of Septenber 24, 1976, was
one instigated by and involving the grievor, it was as Local Chairnman
that the grievor attended that neeting.

It appears to be well-established, at least in the Anerican cases,
that "Arbitrators carefully uphold the right of Union representatives
to speak freely at Conpany-Union neetings": Onet Corp., 54 L.A 363
(R R WIlliams). The arbitrator in that case noted that he could
find no decision where discipline of an enployee for words spoken as
a Union representative to a Conpany official at a Conpany-Union
conference, has been upheld. Indeed, in the Federal Mning &
Smelting Co. case, 3 L.A 497 (J. E. Dwer), where it was held that
an enpl oyer was not entitled to discharge an enpl oyee for threatening
physi cal viol ence and using abusive | anguage in an argunent with a
foreman during a grievance neeting, the enployee involved my not
have been a union official; the general rule enunciated in the case
is sinply that words spoken at a grievance neeting my not be used as
a basis for discharge.

That is a very broadly-stated rule; in the cases referred to there is
often sone qualification of the freedom which is accorded union
representatives in the exercise of their union functions. 1In the
Georgia-Pacific Corp. case, 68-1 ARB 3461 (J.D. Larkin), it was held
that a conmpany had no right to discharge a | ocal union president who
unl eashed his tenper at a supervisor while attenpting to di scuss an
overtime grievance. It was noted that since there were no other

enpl oyees present during the clash, and no di sturbance of any plant
noral e, the president's adm ttedly-1ess-than responsi bl e conduct



could not be made the basis for discharge, and reinstatenent with
full back pay was ordered. The arbitrator noted, however, that there
were cases, often unreported, in which union officials had been

di scharged for open defiance of managenent and di sruption of
production, and the discharges upheld. 1In this respect the Firestone
Steel Products case, 8 LAC (2d) 164 (Brandt) is interesting, as the
abusi ve behavi our of the union representative there seens to have | ed
to an interruption of production. |In that case where there was, in
my view, a stronger case for discipline than in the instant case, the
conpany had inposed a three and one-half day suspension

In the instant case, the conduct conplained of occurred in the course
of a grievance neeting which the grievor attended as Local Chairnman
Conpany officials are not obliged sinply to sit and listen to abusive
out bursts such as those of the grievor. Wen the grievor referred to
M. Schnitzler as he did, M. Kearney quite properly advised himthat
if there were another such outburst he would be asked to | eave the
room That was the correct course. |nproper behaviour at such a
nmeeting naturally leads to the forfeiture of the right to participate
in the nmeeting. The real victimof the grievor's m sconduct was the
cause he purported to represent.

In the circunstances of the case before nme, it is ny view that the
grievor's inproper conduct occurred in the course of a grievance
meeting in which he represented, however badly, the union's interest.
He was, of course, in the enploy of the conpany at that time, and it
may well be that he was not docked any pay in respect of the tine

i nvol ved. However that may be he was acting as a union
representative at the tinme, and should not be considered as subject
to the normal requirenments of industrial discipline.

For the foregoing reasons it is ny conclusion that there was not, in
the circunstances, any occasion for the inposition of discipline on
the grievor. Consideration of his record, or of his conduct
subsequent to the event is not necessary. Accordingly, it is ny
award that the grievor be reinstated in enploynment forthw th

wi t hout | oss of seniority or other benefits, and that he be paid
conpensation for |oss of earnings.

J.F.W WEATHERI LL
ARBI TRATOR



