CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 633
Heard at Montreal, Thursday, Septenber 15, 1977
Concer ni ng
CANADI AN PACI FIC LIMTED (C. P. RAIL)
and
UNl TED TRANSPORTATI ON UNI ON (T)

EXPARTE

Vet her the award of the Honourable Enmett M Hall, the arbitrator
appoi nted under the Miintenance of Railway Operations Act, 1973,
dated January 8, 1975 relating to the crew consist issue fornms part
of the current collective agreenments between the parties.

COVPANY' S STATEMFNT OF | SSUE

The Conpany's position is that the "Crew Consist award" forms part of
the current collective agreements because by agreenent of the parties
dated February 1, 1974 and by virtue of the Maintenance of Rail way
Operations Act, 1973 it formed part of the collective agreements in
force in 1974 which, in that particular, have never been revised or
superseded. On the proper construction of, inter alia, the "Duration
of Agreenent" articles of the collective agreenents the terns of the
crew consi st award therefore continue in force aspart of the current
agreenents.

FOR THE COMVPANY:

(SGD.) C.R O. MUNRO
SOLI Cl TOR FOR CANADI AN PACI FI C LI M TED, on behal f of:

J. D. Bromley R. J. Shepp

General Manager
Paci fi ¢ Region
CP RAI L

L. A Hill
Ceneral Manager
East ern Region
CP RAIL

General Manager
Prairie Region
CP RAIL

R A Swanson
Ceneral Manager
Atl antic Region
CP RAIL

There appeared on behal f of the Conpany.

C.R O Minro, QC - Assistant Vice-President, Law, CP Rai
T. Mol oney - Solicitor, CP Rai
R. Col osi no - Assistant Vice-President, |Industria



Rel ati ons, CP Rai

And on behal f of the Brotherhood:

M W Wight,QC. - Counsel - O tawa

G W MDevitt - Vice-President, UT.U, Otawa

R T. OBrien - Vice-President, U T.U, Richnmond, B.C

L. H Breen - General Chairman, U. T.U. (T) - Scarborough
Ont .

AWARD OF THE ARBI TRATOR

The matter before ne is in the nature of a "Conpany grievance"
seeking, it seens, a declaratory award to the effect that the
col l ective agreenents currently in effect between the parties include
the "Crew Consist" award which was a part of the award issued by the
Honourabl e Emmett M Hall pursuant to the Miintenance of Railway
Operations Act, 1973.

The Union has raised a nunmber of prelimnary objections to this
matter now being heard in the Canadian Railway Office of Arbitration
The first of these is that the matter is sub judice. On Novenber 5,
1975, the Conpany comenced an action against the Union in the
Federal Court for a declaration that the terns of the crew consi st
award fornmed part of the current collective agreenents. The issue in
that matter was indeed the issue sought to be raised in these

pr oceedi ngs.

In reasons for judgnent dated April 1, 1977, Dube, J., disnissed the
action, holding that the Court had no jurisdiction "to entertain the
interpretation of the collective agreenent as this is a nmatter that
can only be decided by resort to the machinery provided in the
agreenent between both parties and the Canada Labour Code". From a
readi ng of the judgnent, it is clear that his Lordship considered
that this was the sort of matter which ought properly to be heard in
t he Canadi an Railway O fice of Arbitration

The Conpany subsequently filed notice of appeal of the judgnent of

the Trial Division of the Federal Court. That appeal is pending, and
until the matter has been finally resolved by the Court, or until the
appeal is withdrawn, the matter is sub judice and in ny view it would
be inmproper for me to purport to deal with the case on its nerits.

Since it appears fromthe Judgnent that this is the sort of matter in
which | would have jurisdiction as arbitrator in the Canadi an Rail way

Ofice of Arbitration, the proper course, | think, is to adjourn the
matter sine die pending the resolution of the issue still before the
Court.

In view of the very able and interesting argunments made before ne,
however, 1 think it may be of assistance to the parties for nme to
make certain very limted coments in the matter, these not having
any direct bearing on the issue before the Court, but touching merely
on the grievance and arbitration process itself.



First, | would note that while the Court, in the judgnent now subject
to appeal, treats the issue raised as one which "cannot but be a

di spute respecting the neaning of a collective agreenent” (reasons
for judgnent, p.14), so that the issue nay be said to be one which is
"arbitrable" in a general sense, this is not to say that this
particular grievance is "arbitrable" in the sense that it is subject
to a grievance procedure, that the terns of that procedure have been
conplied with, or that the requirenments of the nenorandum
establishing the Canadi an Railway Oiice of Arbitration (under which
- together with the collective agreenments in question - | would have
jurisdiction), have been nmet. Thus, even if the appeal fails or is
withdrawn, so that it could be said to be res judicata that the issue
is in general an arbitrable one, it would not have been deci ded that
this particular grievance is properly before ne. For this reason

the Union is not now forecl osed fromarguing that | have no
jurisdiction in the matter, even though it may have argued before the
Federal Court that only | would have jurisdiction in the matter

There has been no necessary contradiction in the positions taken by

t he Uni on.

Second, it is not clear that, under the particular collective
agreenents in question, the Conpany is entitled to present a
grievance and to proceed with it to arbitration. Under the

| egi slation of certain of the Provinces, it has been held that
"Conpany grievances" are, in general, arbitrable even in the absence
of specific provision therefor in the collective agreenent. Since
the | abour relations between the present parties are subject to the
Canada Labour Code, and in view of the specific linmtation on ny
jurisdiction set out in the nenorandum establishing the Canadi an

Rai lway Office of Arbitration, it is ny viewthat there is a question
of jurisdiction which ought to be fully argued if the matter
eventual ly proceeds in this office.

For the reasons above set out, the matter is adJourned sine die.

J. F. W WEATHERILL
ARBI TRATOR

Not e: This case was subsequently disconti nued by the Conpany.



