CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 634
Heard at Montreal, Wednesday, October 12, 1977
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS,
EXPRESS AND STATI ON EMPLOYEES

Union claimthat M. W Kucheran, Yardmaster, should be renoved from
the "Clerks" seniority list.

JO NT STATEMENT OF | SSUE

M. Kucheran, enployed in a clerical position was appointed the
position of Assistant Supervisor, C.S.C, a position on which
seniority is protected under Article 21.8 of the Agreenent. On
Novenber |8th, 1968, M. Kucheran was appointed C. S.C. Supervisor, a
position on which seniority is protected under Article 21.8.

On October 1, 1973, M. Kucheran reverted to the position of

Yar dmast er .

The Union contend that M. Kucheran forfeited seniority protection
under Article 21.8 when he reverted to the position of Yardnmaster.

The Conpany does not agree.

FOR THE EMPLOYEE: FOR THE COMVPANY:
SCD.) R VELCH (SGD.) J. D. BROWLEY
SYSTEM GENERAL CHAI RVAN GENERAL MANAGER, O & M

There appeared on behal f of the Conpany:

P. E. Tinpson - Asst. Supervisor, Labour Relations, CP Rail
Vancouver
D. Car di - Labour Relations Oficer, CP Rail, Mntrea

And on behal f of the Brotherhood:

D. C. Duquette - General Chairman, B.R A C., Mntrea

AWARD OF THE ARBI TRATOR

Article 21.8 of the collective agreenent provides as follows:



"21.8 Enpl oyees pronoted to official positions or to positions
excepted or excluded fromthe terns of this agreenment shal

retain their rights and continue to accunul ate seniority on the
seniority list fromwhich pronoted. |f an enployee is rel eased
fromsuch position he nust revert to the seniority list and
position fromwhich pronoted, unless such position has been
abolished or is held by a senior enployee. |In such instance

enpl oyee nay exercise his seniority to displace a Junior enployee
on that seniority list.

Enpl oyees hol di ng excepted or official or excluded positions nust
exercise seniority as provided in the precedi ng paragraph and in
accordance with Clause 25.2 before being eligible to apply for a
schedul e position under bulletin.”

Reference may al so be made to Article 21.11 which is as follows:

"21.11 Seniority of enployees pronmpted to position of
Yardmast er, Assistant or Relieving Yardnaster shall be
protected in the sane manner as that of enpl oyees governed by
Cl ause 21.8."

The Union's contention is that since M. Kucheran noved from one
excepted position to another, he did not come within the scope of
Article 21.8, which provides that "if an enployee is released from
such position", he is to revert to the position fromwhich he was
pronmoted, subject to the qualifications set out in that article.
General ly speaking, this sort of provision serves to protect the
seniority rights of nenbers of the bargaining unit who are pronoted
outside the unit and may subsequently seek to return. |n this case
M. Kucheran was prompted first to Assistant Supervisor and then to
C.S.C. Supervisor. Wen he was released fromthe latter job, he
reverted to the position of Yardmaster. As a Yardmaster he woul d, by
virtue of Article 21.11, be entitled to protection of seniority.

In my view, when Article 21.8 refers to release from "such position”
it refers to release fromthe class of official, excepted or excluded
provisions to which Article 21.8 applies. |t does not inply the |oss
of seniority protection if an enployee is noved to another position
within that class, nor does it require the conclusion that if there
is a release fromsuch second position, there nust thereupon be a
return to the original bargaining unit position. Even if such a
narrow readi ng of the collective agreenent were to be adopted, it
woul d be a neani ngl ess exercise, at least in the circunstances of
this case, since it would be open to the Conpany, having displ aced,
per haps anot her enployee in order to satisfy the grievor's rights in
t he bargaining unit, thereupon to promote M. Kucheran to the
position of Yardmaster.

In any event, then, it is my conclusion that the collective agreenent
does not require the removal of M. Kucheran's nane fromthe
seniority list in question. Accordingly, the grievance is disn ssed.



J. F. W WEATHERILL
ARBI TRATOR



