CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 636
Heard at Montreal, Wednesday, October 12, 1977
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS,
EXPRESS AND STATI ON EMPLOYEES

EXPARTE

DI SPUTE:
The Conpany's failure to concur with the union's requirenents for
seniority protection of M. T.K. Sinclair

COVPANY' S STATEMFNT OF | SSUE

In Septenber 1976, Train Dispatcher T.K Sinclair was appointed to an
of ficial position within the Conpany, and he submitted a request
jointly to the Conpany and the union for protection of seniority
under Article 5.14 of the collective agreenent. The union submtted
their Form 11 to the Conpany as a vehicle for the arrangenents
referred to in Article 5.14, which Formthe Conpany refused to sign

The Conpany contends that while it recognizes its duty to nake
arrangenents with the union to protect the seniority of M. Sinclair
the coll ective agreenent does not require the Conpany to sign the
particul ar Form subnitted by the union

FOR THE COMPANY:

(SGD.) R J. SHEPP
GENERAL MANAGER, O & M
CP RAIL, PRAIR E REG ON

There appeared on behalf of the Conpany:

J. A MCGQire - Manager, Labour Relations, CP Rail, Mntrea
J. A Sanpson - Supervi sor Labour Relations, CP Rail, Wnnipeg
M Yor st on - Labour Relations Oficer, CP Rail, Montrea

And on behal f of the Brotherhood:

D. C. Duquette - General Chairman, B.R A.C., Mntrea



AWARD OF THE ARBI TRATOR
Article 5.14 of the collective agreenent requires the parties, or
nore particularly the Local Chairman and the Superintendent, to neke
"arrangenents" for the protection of the seniority of persons
appoi nted to positions outside the bargaining unit. It is inportant
to consider the article in the context of the provisions relating to
seniority lists and seniority protection to which it is related. The
following articles are material (the nunbering of these articles has
been altered - the nunbers here used are those to which the parties
referred):

5.12 Except in cases of death, dismssal, resignation of
unavail ability for duty when required after proper
notice, no Tel egrapher's nanme will be deleted fromthe
seniority list on any seniority district unless by
nmut ual agreenment between the Conpany's officers and the
representatives of the enpl oyees.

5.13 When a Tel egrapher is offered a position in another
departnent by the Conpany it is not obligatory upon him
to accept but if he does he forfeits seniority rights
unl ess an understanding to the contrary is reached
bet ween hi nsel f and his Superintendent and confirnmed
t hrough the Local Chairman.

5.13.01 Positions of Agent that are excepted fromthe terns of
this Agreenent shall be considered as governed by
Article 5.13.

5.15 Upon request of the enployee, arrangenents shall be nade
between the Local Chairnman and the Superintendent for
such enpl oyee pronoted to an official position to retain
and continue to accunul ate seniority rights.

In the instant case M. Sinclair nmade a request for seniority
protection as contenplated by article 5.15, above. It then becane
the duty of the Local Chairman and the Superintendent to make
"arrangenents" for M. Sinclair "to retain and continue to accunul ate

seniority rights". 1In an attenpt to neet this obligation the union
prepared and sent to the conpany a docunent known as "Form 11", being
a "Protection of Seniority Certificate". This docunent, which was

signed by a Local Chairman and provi ded space for signature by a
Superintendent, woul d have guaranteed protection of M. Sinclair's
seniority date or dates, and would have been valid "provided that the
af orementi oned enpl oyee remains in good standing at all tinmes" with
the union. The conpany, while recognizing its obligation to make
"arrangenents" pursuant to article 5.15, has refused to sign this
form

The "Form 11" submitted by the union appears to be substantially the
same form which has been used in npst but not all cases of seniority
protection over many years. As was noted in Case No. 405, such a
certificate woul d represent the sort of "understanding"” referred to
in article 5.13. The collective agreenent does not, however, require



an "understanding" in any particular formor embodying any particul ar
terms. It is, | think, significant that it contenplates arrangenents
being made at a local level. The collective agreement does not, of
itself, provide for the retention or accunul ation of seniority rights
except to the extent that the parties shall, at the local |evel,
provi de some form of protection. Unless such understanding is
reached (between the enployee and the superintendent, concurred in by
the Local Chairman), then the enployee forfeits his seniority rights,
pursuant to article 5.13.

It is clear fromthe foregoing that while the collective agreenent
does not expressly contenplate any particular form of agreement, it
does require that there be such an agreenent where the enpl oyee
requests it, although it does not appear to provide any way out of
the i npasse which arises when the parties do not agree as to the
"arrangenents" to be made. Wile the conpany has, in the past, been
content to sign a "Form 11" as the "arrangenent" for seniority
protection, it has refused to do so in the case of M. Sinclair

(whi ch appears to be one anbng a nunber of rel ated cases).

This grievance is brought by the union (although submitted to
arbitration by the conpany) and involves the claimthat the conpany
is bound to sign the Form 11 which has been put forth by the union.
The conpany's refusal appears to be a result of certain changes in
the union's dues structure which may have changed the practica

effect of the requirenment that the holder of a seniority protection
certificate in Form 11 remain "in good standing"” with the union. The
ef fect of such changes in cases of persons for whom such a
certificate has been issued in the past is not in issue in this case.
VWhat is in issue here is whether or not the conpany is required to
sign a certificate in Form 11 whenever it is proffered by the union
in respect of an enployee referred to in article 5.15, or, nore
particul arly, whether the conpany is required to sign such formin
M. Sinclair's case.

As has been noted, there is no such obligation directly expressed in
the collective agreenent. As to the union's view that Form 11 has
become, through usage, the established arrangenent contenpl ated for
seniority protection, it nmust be said that the formitself does not
constitute an "arrangenent”. Rather, the formhas in nost cases been
used to give effect to the arrangenent. The distinction is not as
trivial as it might at first appear to be: the collective agreenent
contenplates in article 5.13 that there may be an "understandi ng"

bet ween the enpl oyee and his superintendent, and that this
under st andi ng be confirned by the Local Chairman. Article 5.15

provi des that "arrangenments" be nmade between the Superintendent and
the Local Chairman. What is conspicuously absent fromthe collective
agreenent is that seniority protection be accorded in sonme standard
way, as for exanple in accordance with Form11l. |If it were a

requi renent that the conpany sign Form 11l in all cases, these

provi sions would be in contradiction thereof!

On the narrow question whether or not the company is obliged to sign
Form 11 with respect to M. Sinclair, then, the answer nust be that
the coll ective agreenent does not inpose such a requirement. This
does not relieve the parties of their obligations under the
col l ective agreenent, nor does it indicate any way out of the inpasse



whi ch may have been reached in M. Sinclair's case. The answer to
the particular grievance before ne, however, is that the company is
not obliged to sign Form 11.

J.F.W WEATHERI LL
Arbitrator



