CANADI AN  RAILWAY OFFICE OF ARBI TRATI ON

CASE NO. 639

Heard at Montreal, Tuesday, Novenber 8,1977
Concer ni ng
CANADI AN PACI FIC LIMTED (CP RAIL - PR REG)
and
UNl TED TRANSPORTATI ON UNI ON (T)
Dl SPUTE

Cl ai nrs of Conductor A. G Stacey and crews, Wnnipeg, that the rate
of pay for time held at other than their hone terninal in accordance
with the first paragraph of Article 15, should include any car
step-up rate applicable to the last train on which they worked.

JO NT STATEMENT OF | SSUE:

On July 4, August 26 and Novenber 2, 1976, Conductor A G Stacey and
crew, working in unassigned through freight service, handled trains
of 90, 102 and 102 cars respectively from W nni peg to Brandon. For
these trips, they were paid the through freight rate increased by the
applicable car step-up rate provided in Article 11, Clause (b) which
reads as follows:

"Basic rates in all train service, other than passenger, shal
be increased according to the maxi mum nunber of cars, |nclud-
i ng caboose, hauled in trains at any one tinme on a road trip
anywhere between initial starting point and point of release
as follows:

Ef fective January 1, 1976

81 to 100 cars ... 22 cents per 100 mles. Add 22 cents for
each additional block of 20 cars or portion thereof.

Ef fective January 1, 1977

81 to 100 cars ... 24 cents per 100 mles. Add 24 cents for
each additional block of 20 cars or portion thereof."

After each such trip, Conductor Stacey and crew were held at Brandon
the away-from home termnal, in excess of 14 hours and submtted
clains for the time so held on July 5, August 26 and Novenber 2,

| 976, in accordance with the first paragraph of Article 15 which
reads as follows:

"Trainmen in pool freight and in unassigned service held at
ot her than home terminal |onger than fourteen (14) hours

wi t hout being called for duty will be paid on the minute
basis at 12 and one-half mles per hour at the rate of class



of service last perforned for all tine held in exccss of
fourteen (14) hours except that in cases of weck, snow
bl ockade or washouts on the subdivision to which assigned

trai nnmen held | onger than fourteen (14) hours will be paid for
the first eight (8) hours or portion thereof in each
subsequent twenty-four (24) hours thereafter. Time will be

conputed fromthe tine pay ceases on the incomng trip unti
the tinme pay commences on the next outgoing trip."

Payment was cl ai med on the basis of a rate of pay which included the
appropriate car step-up rate earned by this crew on the incomng trip
due to the number of cars handled on those trains.

The Conpany reduced the clainms by the anpbunt of the car step-up rate
to the basic through freight rate contending that the class of
service | ast perfornmed was through freight service and that the car
step-up prem um cannot be included in clainms for time held at other
than home terminals as train service is not perforned during the
period of time that Trainnmen are held at other than home term nal

The Union contends that Conductor A. G Stacey and crew are entitled
to paynent as clained as the rate of class of service |ast perforned
i ncludes the car step-up rate.

FOR THE EMPLOYEES: FOR THE COMPANY;
(Sgd. P. P. Burke (Sgd.) R J. Shepp
General Chairman General Manager, O & M

There appeared on behal f of the Conpany:

F. B. Reynol ds Asst. Supervisor Labour Relations, CP Rail
W nni peg
B. P. Scott Labour Relations Oficer, CP Rail, Montrea

And on behal f of the Brotherhood.
P. P. Burke General Chairman, U T.U (T), Calgary
AWARD OF THE ARBI TRATOR

It is clear that the grievor was entitled to paynent pursuant to
Article 15, "held at other than hone ternminal", on the occasions in
question. What is in issue is the rate of paynment to which he was
entitled.

Under Article 15, the grievor was entitled to be paid "on the mnute
basis at 12 and one-half niles per hour at the rate of class of
service |last performed formed" for his tine held in excess of
fourteen hours. There is no question but that he was entitled to
payment for each minute held in excess of fourteen hours, and that
this was applicable at 12 and one-half niles per hour. What is in
di spute is what was "the rate of class of service |ast perfornmed".

The "service |ast perfornmed” was on the grievor's incomng trip which
was in through freight service. The "class of service" was thus



through freight service. There is a rate for such service set out in
the collective agreenent, and it was this rate, at 12 and one-half

m | es per hour, which was paid for each minute the grievor was held
in excess of fourteen hours.

In fact, however, the rate payable to the grievor in respect of his

incomng trip was increased fromthe basic rate for through freight

service according to the nunber of cars haul ed, pursuant to Article

11(b). That article provides that the basic rate shall be increased
according to the maxi mum nunmber of cars haul ed.

It is, then, the Union's contention that the "rate of class of
service | ast performed” by the grievor was the basic rate for through
freight service increased by the car step-up rate provided for in
Article 11(b). The Conpany, on the other hand, said that it is the
basic rate set out in Article 11(a) which is to be applied, wthout
consi deration of any special circunstances which nay have augnented
the rate payable to the grievor on his inconmng trip

The Union referred to a nunmber of cases dealt with by the Nationa
Rai | road Adj ustnent Board involving the application of the phrase
"regul ar rate per hour paid . . . for the |last service perforned".
The gist of the decisions in those cases is that what is referred to
is the actual paynent to the enployee, described in terns of an
hourly rate. Even where the enpl oyee, having worked very few hours,
clai nms under a guarantee, the rate per hour is determ ned by dividing
the amount paid by the hours worked. There appears to be a |ine of
deci sions adopting that interpretation of the |anguage there in
guesti on.

In the instant case, however, the |anguage used in the collective
agreenent is quite different. Until June, 1971, the collective
agreenent had provided for paynent for tinme held at other than hone
terminal at a rate of 1/8 of "the daily rate paid themfor the |ast
service perforned”. On the basis of this |language it seens to have
been admtted that the actual rate, inclusive of increments, paid to
the empl oyee for his last service was to be the rate used for

hel d- away-from hone-term nal paynents. Thus, a result like that in
the National Railroad Adjustment Board cases was reached.

Si nce June, 1971, however, the collective agreenent has read as it
now does. If it were not for Article 11(b), it would be quite clear
that "the rate of class of service last perfornmed ', referred to in
Article 15, is sinply the basic rate of the class of service in which
the enpl oyee |l ast worked. In the instant case, that would be the
basic rate for through freight service, which is the rate the Conpany
used in calculating the grievor's paynment. Article 11(b), however,
provi des that in certain circunstances the basic rate is to be

i ncreased. Those circunstances obtained during the grievor's |ast
service prior to being held away from honme term nal, so that he was
paid at that increased rate for the service last perforned. The
gquestion is whether "the rate of class of service last performed", in
Article 15 neans the rate for that class of service increased
pursuant to Article 11(b).

In my view, there is an analogy to be drawn between the problemin
this case and that which was before me in Case No. 343. There there



was a claimfor statutory holiday pay. The collective agreenent
provlded for holiday pay equal to "the regular day's pay of the job
to which he is assigned.” |t was held that this was a reference to
the enpl oyee's classification, and that a shift prem um payable "for
hours wor ked" should not be considered par of the holiday pay, even

t hough the enpl oyee received that prem umwhen he did in fact work on
the holiday. |n the instant case, on the grievor's "service |ast
performed", he was entitled to an increase in the basic rate by
reason of the nunber of cars hauled. That was a premumrelating to

the actual work perforned. It did not involve a pernmanent alteration
in the grievor's basic rate, but sinply an increase to it in respect
of that particular trip. In nmy view, where Article 15 refers to the

"rate of class of service |last perforned"” it refers to the regular
basic rate for such service and does not contenplate any increases
whi ch nay have been nmade in respect of the actual work performed. It
is the rate of the "class" of service which is referred to, and that
rate appears clearly in Article 11(a).

For these reasons, it is my conclusion that the car step-up rate does
not formpart of the "rate of class of service |ast performed”
referred to in Article 15. Accordingly, the grievance nust be
di sm ssed.

J.F. W WEATHERI LL

ARBI TRATOR



