CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 646
Heard at Montreal, Tuesday, Decenber 13, 1977
Concer ni ng
CANADI AN NATI ONAL RAI LWAY CO | PANY
and
BROTHERHOOD OF LOCOMOTI VE ENG NEERS
DI SPUTE:
Time clains of Loconotive Engi neer WH. Eyre, Wnni peg, Mnitoba.
JO NT STATEMENT OF | SSUE

Loconoti ve Engi neer WH. Eyre was assigned to one of three

assi gnments handl i ng passenger trains 1 and 2 between W nni peg,
Mani t oba, and Sioux Lookout, Ontario. Due to the |long hours involved
with short tinme off at the distant term nal, the Conpany changed the
| ayover time of the assignments at Sioux Lookout.

Prior to inplenmenting the change effective Cctober 31, 1976, the

enpl oyees concerned including claimant were fully infornmed thereof at
several neetings between the parties, and at which tinme the

Br ot her hood representatives requested that the assignnents be not
rebul l etined as provided in Paragraph 92.11 of Article 92, the
Conpany concurred with the request.

Subsequently, Loco. Engineer Eyre subnmitted tine clains for various
dates in Novenber, Decenber, 1976, and January, February and March
1977 cl ai m ng excessive |ayover at Sioux Lookout on the grounds that
change in the assignnents was not warranted since there was no change
in the operating schedule of trains 1 and 2. The Conpany declined
the clains and the Brotherhood contends that in so doing, paragraph
75.1 of Article 75 was viol ated by the Conpany.

Simlar claims in differing amounts were submtted by other
Loconoti ve Engi neers during the sane period, which were al so declined
by the Conpany.

FOR THE EMPLOYEES: FOR THE COMPANY
(Sgd.) A J. SPEARE (Sgd.) S. T. COOKE
General Chai r man Assi stant Vi ce-President

Labour Rel ati ons

There appeared on behal f of the Conpany:

A. J. Del Torto Seni or System Labour Relations O ficer, CNR
Montrea
J. A Caneron Regi onal Labour Relations O ficer, CNR



W nni peg

J. H Meneer Labour Rel ations Assistant, C N R
W nni peg
R. E. Macki nnon Superintendent, C.N. R, Wnnineg.
D. I. Small Assi stant Superintendent, C.N. R, Wnnipeg

And on behal f of the Brotherhood:

A. J. Speare General Chairman, B.L.E., Ednonton
E. J. Davies Vice President, B.L.E., Mntrea

M Prystaylo Local Chairman, B.L.E., Wnnipeg
J. Bal | Local Chairman, B.L.E., Regina

W H. Eyre (Grievor)

AWARD OF THE ARBI TRATOR

Prior to the change referred to in the joint statenment, the grievor's
assignment involved a run of approximately 6 hours and 15 m nutes
from W nni peg to Sioux Lookout, a |layover of approximately 1 hour and
15 mnutes in Sioux Lookout, and a return run of approximtely 6
hours and 15 minutes from Si oux Lookout to Wnnipeg. This assignnment
i nvol ved the grievor's going on duty in Wnnipeg at 1740 hours one
day, and off duty at 1200 hours on his return to W nni peg the next
day, the only interruption in his time on duty being the |I hour and
15 m nutes |ayover in Sioux Lookout.

I n deciding to change this assignhnment because of the |ong hours

i nvol ved the Conpany acted in the exercise of its managerial rights.
The change was not an arbitrary one nor was it made for the purpose
of unfairly discrimnating against the grievor. The Conpany subject
to any restrictions in the collective agreenent may detern ne what
its assignnments shall be and an arbitrator has no jurisdlction to
determi ne whet her changes in assignments are wise or not. It may be
that in other situations the Conpany has not exercised (or perhaps
not been in a position to exercise) the sane discretion, and has

al  owed engi nemen to work protracted hours. That does not affect the
propriety of the decision taken in this case.

The change in assignnent effected by the Conmpany results in the
extension of the grievor's layover in Sioux |ookout by sone 24 hours.
He no longer returns to Wnnipeg with train No.1 on the day of his
arrival in Sioux Lookout with train No.2; he departs with the next
following train No.1, the next day. He now goes off duty in Wnnipeg
on the second day after comng on duty. |In this grievance, he seeks
paynment for excessive |avover.

One of the grounds on which the claimis based is that the change in
timetabl e was "not warranted”. That, as | have indicated, is not a
matter over which an arbitrator has jurisdiction under the collective
agreenent. The grievance, therefore cannot succeed on this ground.

Article 75, on which the claimis al so based, provides for paynent
for tinme held at away from hone terni nal where an asslgned run is

del ayed for nore than seven hours "bevond the advertised tinme of
departure”. If it is to be considered that, in holding the grievor
until the next following train No.1 (that is, for an additional day),



t he Conpany held him "beyond the advertised tinme of departure". then
the grievance woul d succeed. Since the assignnment was changed to
"advertise" this change, it would not anpear that the grievor was so
held. This concl usion would be avoi ded, however, if the change in
assignnment was in violation of the collective agreenent.

Article 92.11 of the collective agreenment provides as foll ows:

"92.11 An assigned run either local or district shall be
re-adverti sed when there is a change in

t he days of I|avover,

the nunber of trips per week, or

the mleage, to the extent of 25 road
mles or nore each round trip.'

In the instant case it appears clear to ne that a change of |ayover
from1 hour and 15 minutes to 25 hours and 20 ninutes, as was the
case here, amobunts to a change in "the days of |avover"”, within the
meani ng of that article. One would imagine it would also affect the
nunber of trips per week but | nmake no finding ar to that. Obviously
t he change woul d have a significant effect on the arrangenent of the
grievor's life. It was, in ny view, the sort of change by virtue of
whi ch the assignment should have been re-bulletined.

It is stated in the ioint statenent that Protherhood representatives
requested that the assignnment not be rebulletined and that the
Conpany concurred with the reouest. The grievor hinself filed his
own statenent of facts which differs somewhat fromthat of the
parties in this respect. The procedure is not one which is

contenpl ated by the collective agreenment or by the Menorandum
establishing the Canadian Railway Office of Arbitration. VWhile it
may be that joint statenents should be read broadly and not
restrictively, the parties are, as a general matter, bound by what
they have agreed to, and cases are to be dealt with on that basis.

In the instant case, nothing turns on the agreement, if it was such
of the parties not to rebulletin the assignnent in question. The

I ocal union officer who is said to have made such agreenent did not
have authority to do so, and the Conpany was not justified in failing
to conmply with the collective agreenent. The assignnent was in fact
rebull eti ned on February 14, 1977. The grievor applied on that

bull etin (under objection) and was successf ul

The grievor's objection to the bulletin was, for the reasons | have
stated, invalid. The Conpany was entitled to change the assignnent.
From February 14, 1977, and thereafter, the grievor nust be taken to
have accepted the assignment as it then was, and he is entitled to be
remunerated accordingly. Until such time, however, since the

assi gnnment had not been rebulletined as required by the Colelctive
Agreenent, the grievor was being del ayed "beyond the advertised tine
of departure" at Sioux Lookout and would be entitled to paynent
pursuant to Article 75.

To the extent that the grievor is entitled to conpensation in respect
of the period from October 31, 1976, to February 14, 1977, the
grievance is allowed.



J.F.W WEATHERI LL
ARBI TRATOR



