CANADI AN RAILWAY OFFICE OF ARBLTRATI ON
CASE NO. 656
Heard at Montreal, Tuesday, March 14th, 1978
Concer ni ng
ONTARI O NORTHLAND RAI LWAY
and

BROTHERHOOD COF RAI LWAY, AIRLINE AND STEAMSHI P CLERKS, FRElI GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES

EXPARTE
Dl SPUTE:
The Conpany in serving their Notice dated July 29, 1977 concerning
Comput er Operator Training Program abrogated our Agreenent by stating
the applicants be qualified by successfully conpleting the Conpany's
Conput er Training Program or equival ent of sane, effective January
1,1978. The Articles violated are 4.3, 6.2.
EMPLOYEES' STATEMENT OF | SSUE

Since the introduction of the conputer in 1969 positions created cane
under the full scope of our agreenent.

These positions or permanent vacanci es were bulletined in accordance
with Article 4.3 of our Agreenent.

These positions were also subject to Article 6.2 since 1969.
FOR THE EMPLOYEES:

(SGD.) A J. TIERNAY
General Chai r man

There appeared on behal f of the Conpany:

A Rot ondo Manager, Labour Relations, 0.N.R, North Bay,
Ont .

D.V. Allen Director Personnel & Labour Relatlons,
0.N.R ,North Bay, Ont.

J.M Philp Manager Data Processing, 0.N. R, North Bay, Ont.

And on behal f of the Brotherhood:
A.J. Tiernay General Chairman, B.R A.C., North Bay, Ont.
M Pel oqui n General Chairman, B.R A . C., Mntrea
F. Pincivero - Vice Ceneral Chalrman, B.R A C., North Bay, Ont.
AWARD OF THE ARBITRATOR

Article 4.3 of the collective agreenent is as foll ows:



"4.3 New positions and permanent vacancies will be bulletined
for a period of three working days. In bulletining positions a
brief description of duties will be given. Enployees desiring
such positions will file their applications with the designated
officer within that tine and an appointrment will be nmade withih
three working days after close of bulletin. Such position or
vacancy nmay be filled tenporarily pending an assignment. The
nanme of the appointee will imrediately thereafter be posted
where the position or vacancy was bulletined."

Article 6 of the collective agreenent deals with staff reductions,

di spl acenent and recall. Article 6.2 provides for the exercise of
di spl acenent rights by senior enployees whose positions are abolished
or who are displaced. It is not necessary to set out the article in

its entirety here.

Ref erence should also be made to Article 4.1, which sets out the
general operation of the seniority principle under this collective
agreenment .

"4.1 Pronotion shall be based on ability, nmerit and seniority,
ability and merit being sufficient, seniority shall prevail
The Departnent officer in charge shall be the judge, subject to
appeal. Should an enpl oyee not be pronoted in his turn, the
Chai rman of Enpl oyees' Protective Committee will, on request,
be furnished with the reasons therefor in witing."

The notice dated July 29, 1977, which the Union contends is contrary
to the collective agreenent, is as foll ows:

"NOTICE - Conputer Operator Training Program Data Processing

As of Septenber 6, 1977, a training programfor prospective
conput er operators in Data Processing will be available to al
General O fice Enpl oyees (Brotherhood of Railway C erks).

The objective of this programis to assist prospective
applicants for conputer operator positions to | earn what the
jobs involve and what skills are required to successfully carry
out the assigned duties.

Ef fective January 1, 1978 applications for positions of
Conmput er Operator will be accepted only from enpl oyees who have
success- fully conpleted the Operator Training Program or who
have successfully conpleted the tests.

The Training Programw || be adm nistered by the Systens
Supervisor, M. Dennis Andrews, and will be set up as follows:

Stage 1: Sel f-study book on conputer operating in general with
the Systens Supervisor being avail able after hours to
answer questions and expl ain concepts. Estimated
time to conplete this stage is 35 hours.

Stage |I1: Self-study | BM System /3 manual along with 6 hours



observing in the computer roomin a production
environnent. Again, the Systens Supervisor will be
avail abl e for consultation. Estimated tine to
conplete this stage is 15 hours.

Enpl oyees wi 11 be expected to conplete this course on their own
time and there will be a witten test at the end of each stage
to certify successful conpletion.

For further information on this program please contact M. D.
Andrews at Local 349 or, in his absence, the undersigned at
356. "

In the past when there had been bulletins issued for vacancies in the
position of Conputer Operator, the Conpany had, so the Union contends
(and this is not in issue) chosen the senior applicant, even although
the senior applicant may not have had any previ ous experience or

know edge of data processing. O course, if there were no qualified
applicants on such postings the Conpany woul d then have been free to
hire empl cyees from outside the bargaining unit. |In sone cases,
however, it awarded the positions to bargaining unit enployees (even
where these were unqualified), choosing, it would seem the senior
applicants and then training themon the Job. The Conpany was not
bound to do this, however. The collective agreenment does not require
that a training period, as such, be provided although under Article
4.8 (a) enpl oyees accepting a pronotion are allowed "a reasonable
time in which to qualify". That is not the same thing as a training
period. Under this collective agreenent, a person seeking pronotion
on a bulletin, or seeking to displace another in a particular Job
nmust be able to performthe work involved subject to the operation of
Article 4.8 (a).

The Conpany, then, was not required to accept unqualified applicants
for the job of Conputer Operator, and the fact that it did so, and
did train such persons, does not alter the collective agreenent, or
create an obligation where none existed before. |In its notice of
July 29, 1977, the Conpany announced a training program which woul d
qualify those who successfully conpleted it to becone Conputer
Operators. |t also announced that it would only accept applications
on future bulletins for that position from persons who had either
successfully conpleted the program or successfully conpleted the
tests (so that conpletion of the programwas not the only way to
become qualified). The real effect of this second announcenent was
that the Conpany would only accept qualified applicants for the
position. This, in nmy view, did not affect the rights of any

enpl oyee under the collective agreenment, since the Conpany is
entitled to insist on qualified applicants for any position (subject
to Article 4.8, as noted). As between qualified applicants (that is
"ability and nmerit being sufficient”), then of course seniority must
prevail in pronotion cases, as Article 4.1 makes clear, and of course
too seniority rights may be exercised in displacenment cases in
accordance with Article 6. The Conpany cannot, and does not purport
to change these collective agreement provisions. The requirenment
that Computer Operators be qualified is not a violation of the
col l ective agreenent.

As to the first announcenment nmade in the notice of July 11, there



does not appear to me to be any violation of the collective agreenment
in the Conpany's naking avail able to enpl oyees (apparently at no
cost, although that is not clear fromthe material before ne), a
program of instruction whereby they may qualify thenselves for a

hi gher-rated job. That sort of educational inmprovenent woul d appear
to be of benefit to the enployees and to the Conpany alike. Sone
col l ective agreenents have provided for a certain paynent by an

enpl oyer toward costs of education on the successful conpletion of
the work; in this case, it appears that no such costs would be

i nvol ved. The enpl oyee undertaki ng such studies is not "at work" for
the empl oyer while studying, and would not be entitled to be paid for
his time unless there were some clear provision in the collective
agreenent to that effect. There is no such provision in this

col | ective agreenent.

The provision of this opportunity for self-inmprovenent is not

anal ogous to the requirenent that certain enpl oyees undertake certain
training or studies relating to their work. Persons in a certain
classification, for exanple, may be required to take courses to

fam liarize themw th new equi pnent or techni ques and such persons
are indeed "at work" (albeit in a somewhat special sense) and
entitled to paynment in respect of such tinme. 1In the instant case
enpl oyees are not required to do anything. Rather, an opportunity
has been provided for those who wish to take advantage of it. The
preparati on and teaching of the course (to the extent that teaching
is involved) is an effort and expense put forward by the Conpany.
Enmpl oyees who wi sh to increase their owr chances of advancenent
(always in accordance with the provisions of the collective
agreenent) may put forth the necessary effort to study and learn, if
they wish. There is nothing contrary to the collective agreenent in
any of this. |t would be proper to repeat, however (and the Conpany
has acknow edged this), that even where an enpl oyee nmay have
successfully conpleted the course or passed the tests, any

appoi ntnent to a position of Conputer Operator (or any other
position) must be nmade in accordance with Article 4.1 and subJect to
Article 4.8. Further, the provisions of Article 6 nmust be given

ef fect where the circunstances ari se.

There has, in the instant case, been no violation of the collective

agreenent and the grievance nust therefore be disnm ssed.

J. F. W WEATHERI LL
ARBI TRATOR



