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The award in this matter was "that the grievor be reinstated in

enpl oynment forthwith, w thout |oss of seniority or other benefits,
save only that his conpensation for any |oss of earnings shall be for
the period fromJanuary 1, 1977, until the date of reinstatenent"”.

The grievor was reinstated pursuant to the award, and his seniority
was uninpaired. He was paid for |oss of earnings and benefits
payable directly to himin respect of the period fromJanuary 1, 1977
until the date of his reinstatement. Loss of earnings was cal cul ated
on the basis of the earnings made by the enpl oyee who occupi ed the
position which the grievor had held prior to his disnmi ssal. That
woul d appear to be a proper and reasonabl e basis for the cal cul ation,
and the Union accepted it. Certain payroll deductions were made from
the gross ampunt so cal cul ated. Those deducti ons woul d have been
made had the grievor worked, and they are proper deductions fromthe
anount payable in respect of |oss of earnings, provided they are
properly credited to the grievor's benefit (that is, paid to his
credit in the Conpany pension plan, the Canada Pension Plan, his

i ncome tax account, and amounts due in respect of Unenpl oyment

I nsurance prem unms or repaynents). There is no claimthat such
anounts were not properly credited.

The di spute which has arisen relates to the grievor's entitlenent to
benefits in addition to wages, and to the period for which such
benefits are payable under the award. There can be no doubt fromthe
award that the grievor was entitled to receive conpensation for such
benefits, at |east for the period beginning January 1, 1977. These
benefits include General Holidays, Annual Vacation, M scellaneous Pay
for Time Not Worked, Prem um Pay, Medicare Allowance, TermLife

| nsuranoe, Paid-Up Life Insurance, Conpany Pension and Weekly

| ndemmi ty.

The grievor was paid for the thirteen General Holidays which fel

bet ween January 1, 1977 and the date of his reinstatenent. This was
correct. As to Annual Vacation, this benefit was cal cul ated
(properly) as though the grievor had worked throughout 1977.

Al t hough he had been paid, at the tinme of his dismissal, for certain



vacation entitlenents which would have arisen in the future, this
amount was not set off, as it m ght have been, against the paynent
made on his reinstatenent. The grievor appears, then, to have been
overpaid in this respect. His full vacation entitlenment was credited
in 1978.

The grievor was conpensated on the basis of full time attendance from
January 1, 1977. The occasion would not arise for any entitlenent to
conpensation for time not worked (jury duty, court attendance,

ber eavenent | eave) and the grievor suffered no conpensable loss in
that regard. As to prem umpay, that is already included in gross
earnings for the period, which figure, as noted above, was based on
actual hours worked by the grievor's replacenent. There would be an
entitlenent to overtime, and such paynment was in fact nade. A

nmedi care al | owance was payable. Based on the period of his "deened"
earnings, the grievor would have been entitled to $201.02 on this
account. That amount was, apparently through i nadvertence, not

i ncluded in the anpunt of conpensation payable to the grievor,

al though it shoul d have been.

As to life insurance, both the termlife and paid-up life policies to
whi ch the grievor was entitled have been restored. There has thus
been no | oss of benefit to him The sane is true with respect to his
Conpany pensi on which has been restored, and he is to be considered
as having been in service during the period fromJanuary 1, 1977.
There has thus been no | oss of benefit to him fromthat tinme on
Finally, there has been no | oss of Wekly Indemity benefit, the
grievor having received full benefit in respect of the period when,
as may be concluded fromthe award, he ought to have been at work

As far as conpensation in respect of the period follow ng January 1,
1977 is concerned, then, the grievor has been properly conpensated,
with two exceptions: 1) he has been overpaid in respect to Vacation;
and 2) he has not been paid in respect of Medicare. The amunt of
the overpaynent is greater than the anopunt of the underpaynent. The
grievor has, therefore, no valid claimfor paynment in respect of the
period in question.

There remains the matter of the period of time for which paynents are
to be made. The effect of the award, reinstating the grievor, but

wi t hout allowi ng full conpensation (since, in the circunstances, the
grievor was clearly subject to discipline) is to substitute a
suspensi on for a discharge. There was, in effect, a suspension of
six nmonths. While such a suspension mght not affect the enployee's
seniority (and it did not in this case, since the award expressly
preserved the grievor's seniority) it nust be expected to involve
sonme consi derable | oss of earnings. Many benefits which may be
expressed in nmonetary ternms nust be regarded as earned benefits and
treated that way for the purposes of conpensation and for other
purposes. An enployee on a |ong-term suspension such as this would
not generally be considered as continuing to be entitled to such
benefits during a period when he was not, due to his own m sconduct,
earni ng anything. Special considerations might apply to certain
benefits related to status or |ength of enploynent, such as life

i nsurance or certain pension rights, but the grievor has been
reinstated to those benefits in this case. The grievor was not
entitled to conpensation for |loss of earnings (broadly interpreted as



| have indicated) in respect of the period prior to January 1, 1977.
He has been fully conpensated and i ndeed over-conpensated) for the
period followi ng that. There is, therefore, no further award of
paynment to be made in this matter.
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