CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 660
Heard at Montreal, Tuesday, May 9th, 1978
Concer ni ng
CANADI AN PACI FI C LI M TED (CP RAI L)
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Claimof the Union that C. McM Il an be conpensated for all tine |ost,
i ncluding overtinme, during the period April 25, 1977, to June 22,
1977.

JO NT STATEMENT OF | SSUE
Gievor C. MM Il an had been enpl oyed for over sixty-five working
days within the preceding twenty-four nonths.

The Union contends that the dism ssal of the grievor on April 25,
1977, without benefit of investigation was in violation of Section
18.1 of Wage Agreenment No. 17.

The Union further contends that the claimshould be paid under the
provi sions of Section 18.10 because the Conpany did not render a
decision at Step | within twenty-ei ght days as required by Section
18. 6 of Wage Agreenent No. 17.

The Conpany contends that Section 18 of \Wage Agreenent No. 17 is not
germane to M. McMIlan's dismissal April 25, 1977, since at that
time he was a probationary enployee. M. MMIlan |eft the Conpany's
service Septenber 30, 1976, when his services were required and upon
re-entry into the Conpany's enpl oy March 21, 1977, he became a new
enpl oyee as contenplated in Section 13.2 of Wage Agreenment No. 17.
Al'l conditions of his enploynent from March 21, 1977, to his

di smi ssal April 25, 1977, were as a new or probationary enpl oyee
contained in Section 13.1 of \Wage Agreenent No. 17.

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) A. PASSARETTI (SGD.) J. M PATTERSON
SYSTEM FEDERATI ON GENERAL MANAGER - O & M

GENERAL CHAI RMAN
There appeared on behal f of the Conpany:

P. Tinpson, Assistant Supervisor Labour Relations, CP Rail
Vancouver

And on behal f of the Brotherhood:

A. Passaretti, System Federation General Chairman, B.MWE., Otawa



H. Thi essen, Federation Ceneral Chairman, B.MWE., Calgary

AWARD COF THE ARBITRATOR

There are two contentions that nmust be dealt with in this case. One
is the claimthat this is a claimfor unpaid wages. The other is
whet her the grievor was a probationary enployee at the time of his
di scharge. |f he was not a probationary enpl oyee, then further
guestions woul d ari se.

The essential facts of the case are that the grievor was dism ssed,
wi t hout investigation, on April 25, 1977. He was, subsequently,
re-instated in enploynent. He now seeks conpensation for |oss of
earnings. His grievance in this respect was not replied to within
the tinme provided for in the collective agreenent, and he therefore
clains entitlenent to be paid pursuant to Article 18.10 of the
col l ective agreenent, on the ground that this is "a claimfor unpaid
wages". This issue was dealt with in C.R O A Case No.507, where,
dealing with a very simlar provision, it was said:

"- - - This special relief, which may result in the paynment of
incorrect clains, is to be confined to the class of cases for
which, as 1 have indicated, it appears to be intended. Thus, a
claimthat an enpl oyee has perfornmed certain work for a certain
time and should be paid is, clearly, a claim"for unpaid wages".
On the other hand, a claimthat an enpl oyee ought to have been
assigned work, but was not and should therefore be paid, is not a
claim"for unpaid wages", but is rather a claimof inproper
discipline, a seniority clalm a contracting-out claim or
what ever the case may be. In such cases, failure to reply has
the effect of allowing the case to go to the next stage of the
grievance or arbitration procedure; it does not of itself
precl ude consideration of the nerits and require paynent".

In the instant case, the grievor's claimis one of inproper discharge
in connection with which certain nonetary relief is sought. It is
not a claimfor unpaid wages, and is not payable pursuant to Article
18. 10.

On the second question, whether or not the grievor was a probationary
enpl oyee at the material tines, the fact is that the grievor was
hired by the Conpany on March 21, 1977. His discharge was sone 35
days later Article 13.1 provides, in effect, that an enpl oyee shal

be on probation until he has accumnul ated 65 worki ng days' service
within a period of 24 nonths. Now while the grievor had only 35
days' service in 1977, he had in fact been enployed in 1976, and had
then accumul ated nore than 65 worki ng days' service, becoming a

per manent enpl oyee. Then, at the end of Novenber, 1976, he sinply
left the service without notice, at a time when work in his
classification was still going on and his services were required. He
nmust be considered to have quit.

Article 13.2 of the collective agreenent is as follows:

"13.2 In the event of an enployee |eaving the service when his



services are required, upon re-entering the service, he shal
rank as a new enpl oyee."

The clear effect of this provision (whatever may have been in the
parties' mnds when it was negotiated) is that when a person in the
grievor's situation (he having left the service when his services
were required) is re-hired, he becomes a "new enployee". This is so
regardl ess of what nay be done with respect to his rate of wages,
having regard to his experience. Now by Article 13.1, "- - a new
enpl oyee shall not be regarded as permanently enployed "until he has
accurmul ated the necessary service." The effect of this is that such
a person becomes a probationary enpl oyee.

On the facts of this case, then, | find that the grievor was a
probati onary enployee at the time of his discharge, and was then
subj ect to discharge wi thout investigation.

For the foregoing reasons, the grievance is dism ssed.

J. F. W WEATHERILL
ARBI TRATOR



