CANADI AN RAILWAY OFFICE OF ARBI TRATI ON
CASE NO. 662
Heard at Montreal, Tuesday, May 9th, 1978
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL
WORKERS

Di scharge of M. J.D. Dennehy, Mtornman, effective February 16, 1977,
for m suse of pass privileges.

JO NT STATEMENT OF | SSUE:

On February 16, 1977 M. J. . Dennehy, Mdtorman at Concord, Toronto,
was di scharged account m suse of pass privileges. M. Dennehy had
appl i ed on Novenber 24, 1976 for a return trip pass from Toronto to
Vancouver, B.C., in the nane of J. Dennehy and w fe, Linda.

The pass was duly issued but was not picked up by M. Dennehy. It
was picked up by a M. Howitt, then a fell ow enpl oyee at Concord.

The pass was used by M. Howitt, on his resignation fromthe Conpany
shortly thereafter, to travel to Vancouver where an attenpted sal e of
the return portion of the pass caused the pass to be confiscated at
Vancouver in the second week of Decenber, 1976.

The Brotherhood contends that while M. Dennehy was not |egally
married he did have a common-|law wife and therefore did not nisuse
the pass privileges extended to enpl oyees.

The Conpany contends that as M. Dennehy was not married when he nade
application for the pass to Vancouver for hinmself and wi fe, Linda,
such application was a m suse of a pass privilege.

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) J. A PELLETIER (SGD.) S. T. COOKE
NATI ONAL VI CE- PRESI DENT ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

C. L. LaRoche - System Labour Rel ations Oficer, CNR,
Mont r eal

W W WIson - Labour Rel ations Assistant, C.N.R, Toronto

J. W Randal | - Di strict Manager Express, C.N.R, Toronto

G F. Strike - Li eutenant, CN Police, Toronto

C. A Henery - General Supervisor Express, C. N R, Toronto



And on behal f of the Brotherhood:

J. D. Hunter - Regi onal Vice President, C.B.R T., Toronto
R Robi nson - Local Chairman, Lo.327, C.B.R T., Toronto
J. Dennehy - (Gievor)

AWARD COF THE ARBITRATOR

The pass for which the grievor applied was picked up, and | ater used

i nproperly by a fell ow enpl oyee who was a close friend of his. It
has not been shown that the actual misuse of the pass was
attributable to the grievor. It was not a ground for the inposition

of discipline on the grievor.

The ground relied on is rather that the grievor m sused the pass
privilege by applying for a pass for hinself and his wi fe when he was
not in fact married.

The grievor did make application for a pass for hinmself "and wife,
Linda". The grievor was not married at the tinme. H s testinony was
to the effect that the lady referred to was his comon-law wi fe. The
evi dence does not establish, however, that a true conmon-| aw

rel ati onshi p existed between the grievor and the | ady, with whom he
had lived for a certain time. She did not in fact formpart of his
"fam |y" in the proper sense of the term and under the regul ations
relating to passes, the grievor was not entitled to a travel pass in
respect of her.

The grievor, it seens, was not aware of the regulations with respect
to pass privileges. An enployee needs no special notice, however, to
be aware that travel passes are not sinply handed out to whoever

asks: obviously they are subject to regulation, and a person seeking
to make use of the pass privilege must undertake the responsibility
of finding out the terns on which passes are issued. This is at

| east the case with respect to the forns used when requesting a pass.
Fromthe formused, it would appear that an enpl oyee m ght request a
pass for nenbers of his famly. The lady with whomthe grievor was
then living was not a nmemher of his family. It would be at |east
guesti onabl e whether the grievor would be entitled to a pass for her
and it would be up to the grievor to enquire.

The grievor made no such enquiry. He had indeed obtai ned passes on
certain previous occasions in respect of the sane |ady. That, of
course, would not bind the conpany to some sort of inplicit
acceptance of her as the grievors wife, unless it were shown that the
conmpany then had know edge of the situation

In the circunstances, it is nmy conclusion that the grievor inproperly
sought to take advantage of the pass privilege by applying for a pass
for a person whom he knew - or ought to have known - was not entitled
thereto. That is a matter for which discipline mght properly be

i mposed.

In considering the matter of the severity of penalty, regard is to be
had to the circunstances of the offence and to the grievor's



di scipline record. The offence itself would not, in ny view be
grounds for discharge, although there may well be circunstances in
whi ch an inproper application for a travel pass would justify that
penalty. The grievor, it seens, considered the lady in question to
be in some sense his "wife", although as | have noted she was not in
any sense recognized by law. In terns of the system of discipline
used by the conpany, | should think that the offence in this
particul ar case would nerit ten, or at nost twenty, denmerit points.

The grievor's discipline record shows that on March 30, 1976, he was
assessed 10 denerits for | ateness and absenteeism On May 28, 1976,
he was assessed 35 denerits for w thhol ding conpany funds for a
certain period, but this penalty was reduced to one of 10 denerits.
On Novenber 12, 1976, he was assessed 20 denerits for failing to

tel ephone his controller and to finish his assigned workl oad, as wel
as for mishandling certain shipnments. On February 1, 1977, he was
assessed 10 denerits for |ateness and absenteeism By February 16,
1977, then, the date of his discharge, the grievor had been

di sci plined on five occasions during a period of |ess than one year
and had a total of 50 denerits. He had |ess than four years
seniority.

The notice of discipline issued to the grievor states that he was

"di scharged for m suse of pass privileges". It does not follow, from
the statenment of that ground (which was the i nmedi ate reason for the
i mposition of discipline), that the penalty itself (as apart fromthe
exi stence of some occasion for discipline), must be justified on the
basis of that one offence. It is open to the conmpany, once it has
shown the offence stated, to rely on the grievor's record as well in
seeking to justify the penalty inposed. Wether by virtue of a
system of denerit points or otherwise, it should be clear that an
enpl oyee who has cormtted five disciplinable offences in less than a
year is one whose job is in jeopardy. Under sone systens, he would
have had a series of warnings and suspensions. Under the systemin
use here, the grievor has received fifty denerit points. Even taking
the position nost favourable to the grievor, and concluding that he
shoul d be assessed 10 denerits for the offence in question, he wll
then have accunul ated 60 denerits and be subject to discharge.

For the foregoing reasons, it is my conclusion that it has been shown
that there was just cause to inpose discipline on the grievor and
that, having regard to the grievor's record, there was just cause for
his di scharge. The grievance is therefore dismn ssed.

J.F.W WEATHERI LL
ARBI TRATOR



