CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 665
Heard at Montreal, Tuesday, June 13, 1978
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Claimof M. E. Gbson and all other regular and spare enpl oyees
covered by Agreenent 5.8 on the Great Lakes region relative to
i mpl ementation of the Arbitrator's award in C R O A Case No. 587.

JO NT STATEMENT OF | SSUE

Wth respect to the eight week averagi ng period which closed on
August 8, 1974, M. E. G bson submtted a "Short Pay" clai munder
Article 4.2(b) of Agreenent 5.8. The tine claimwas declined. On
Novenber 1, 1974, the Local Chairman progressed the grievance on
behal f of M. E. G bson and included as part of the grievance al

ot her regular and spare board enpl oyees represented by Local Lodge
283, claimng violation of Articles 4.2(b) and 4.2(f) of Agreenent
5.8. The grievance was progressed through all steps of the grievance
procedure. Over a period of tinme a nunber of grievances claimng
violation of the sane collective agreenment provisions were progressed
t hrough the grievance procedure.

On January 11, 1977, the Conpany and the Brotherhood submtted a case
to the CR O A respecting atine claimin favour of C.L. Ritcey

i nvol ving the application of Article 4.2 with the understanding that
the Arbitrator's decision would apply in all cases.

In applying the Arbitrator's award to the clains of E. G bson, et al
t he Conpany considered that paying M. E. G bson and the regular and
spare board enpl oyees in accordance with the award for the 8 week
averagi ng period closing August 8, 1974 satisfied the grievance as
subm tted.

The Brotherhood clainms that satisfaction of the claimconsists of
applying Article 4.2 as awarded by the Arbitrator to M. E. G bson
and the other enployees referred to, in all instances when a genera
hol i day occurred between January 1, 1974 and the date of the award.

The Conpany has declined the Brotherhood' s claim

FOR THE EMPLOYEES: FOR THE COMPANY:

(SGD.) J. A. PELLETIER (SGD.) S. T. COOKE
NATI ONAL VI CE- PRESI DENT ASSI STANT VI CE- PRESI DENT -



VI CE- PRESI DE LABOUR RELATI ONS

There appeared on behalf of the Conpany:

G A Carra - System Labour Relations O ficer, CNR
Mont r ea

C. A MHardy - Labour Relations Assistant, CNR, Montrea

W W Fitz-Cerald - On Board Services Oficer - VIA

N. Lenoir -  Labour Relations Oficer - VIA

A F. MQaid - Supervisor Enpl oyee Services - VIA

And on behal f of the Brotherhood:

J. A Pelletier - National Vice-President - CB.R T., Mntrea
J. Huggi ns - Local Chairman, Lo.283, " Toronto

AWARD OF THE ARBI TRATOR

Case No. 587 was the individual grievance of M. C.L. Ritcey for
addi ti onal overtine paynent in respect of the pay period which

i ncl uded Septenber 2, 1974. The grievance was allowed, and it would
appear that M. Ritcey's claimwas paid.

The grievance in this case was filed on Novenber 1, 1974. It is said
to be on behalf of M. E. G bson and all other regular and spare
board enpl oyees. The relief sought in the grievance was that the
conpany "imredi ately go back to the period from January 1, 1974 and
assure the Local that all hours worked on a statutory holiday were
conpiled in total hours for the 8-week period for the purpose of
determ ni ng hours worked in excess of 320 hours.” This involved,
essentially, the same sort of question as to the application and
interpretation of the collective agreenent as was nade in the Ritcey
case. The claimmade in the grievance was, however, for relief in
respect of a tine well beyond the |linmt set out in article 24.20 of
the collective agreenent, and it may have been filed after the
applicable time limt had expired. The conpany, however, raised no
objection to the tineliness of the grievance, perhaps because the
whol e matter had been the subject of discussions. The grievance
mekes no claimwi th respect to future paynents.

There is, perhaps, in any claimfor paynent under a collective
agreenent, an inplicit request that future paynents be in accordance
with the agreenment. That is not to say, however, that a present
grievance is ipso facto a future grievance, and an arbitrator
certainly has no jurisdiction to grant future or anticipatory relief
except to the extent that a declaratory award may be thought
indirectly to have that effect.

In the course of the grievance procedure in the Ritcey case, it was
agreed (as is set out in the Joint Statement in this case) that it
woul d proceed to arbitration "with the understanding that the
Arbitrator's decision would apply in all cases". This was not sone
sort of acceptance of a general claimfor the future, it was a
reference to certain particular grievances which had been filed and
were in the course of the grievance procedure at the tinme the Ritcey
case went to arbitration. |If the Ritcey claimsucceeded - and that



was a particular claimin respect of a particular pay period - then
the other clains could al so succeed. There was no suggestion that
future grievances, relating to pay periods subsequent to those for
whi ch claims had been made, had been filed and were |ikew se held in
abeyance to be resolved in accordance with the award.

There is no doubt, and it is acknow edged, that the decision in the
Ritcey case is to be applied in the instant case, which was covered
by the agreenent of the parties at the tinme the Ritcey case went to
arbitration. The award in the Ritcey case was that the grievance was
al l omed, and the effect of that would be that M. Ritcey would be
entitled to an additional paynment for the pay period there in
question. Therefore, pursuant to the agreenment made in this and the
ot her cases, this grievance is to be allowed and the grievor or
grievors paid an additional paynent for the pay period in question
The issue to be determned, then, is what is the pay period in
guesti on.

The union contends that M. G bson and others are entitled to

i ncreased overtinme pay where work was perforned on a general holiday
(and where other requirenents of paynment are net), throughout the
period from January 1, 1974 until the tine the award was issued, that
is, until January 1977.

It will be clear fromthe foregoing that this claimcovers a nmuch

| arger period of tine than that to which the grievance filed on
Novenber 1, 1974, could reasonably be taken to have referred. There
is nothing in the agreenent between the parties that this and other
cases woul d be governed in their result by the award in the Ritcey
case which would have the effect of enlarging the clains in those
cases. Ritcey's claimwas not enlarged. As | have indicated above,
the filing of a grievance, whether of an individual or a policy
nature, does not avoid the necessity of filing grievances in the
future as clains arise. The conpany conmitted itself to apply the
Ritcey award to the grievance filed on Novenber 1, 1974 (and to
certain other grievances), but is not thereby bound to make paynent
in respect of periods not covered by those grievances. The award in
Case No. 587, then, does not require the conpany to nmake any paynent
under the grievance now before ne in respect of any period after the
date the grievance was filed. There was no agreenent between the
parties to that effect.

As to the claimfor relief fromJanuary 1, 1974, it nay be observed
that this claimrelates in part to a period before the provision
relied on becane a part of the collective agreenent. The matter was
dealt with in the arbitration award of M. Justice Emett Hall dated
January 16, 1974, and was incorporated into a coll ective agreenent
dated May 24, 1974. There is nothing in the material before nme as to
the extent to which that provision nay have had sone retroactive
effect. This grievance, as has been noted, is dated Novenber 1,

1974.

Article 24.20 of the collective agreenment provides as foll ows:
"24.20 The settlenent of a dispute shall not under any

ci rcunmst ances involve retroactive pay beyond a period of
60 cal endar days prior to the date that such grievance



was submitted at Step 1 of the Gievance Procedure."”

According to the conpany's subm ssion, M. G bson's clai mwas
identified as relating to the averagi ng period runni ng between June
14 and August 8, 1974. After the decision in Case No. 587 was

i ssued the conpany offered to nake the appropriate increase in M.

G bson's pay for that period, and this offer was subsequently
extended to other enpl oyees covered by the grievance. The nateria
bef ore me does not indicate whether or not simlar clains arose with
respect to the pay periods between that tine, and the tinme the
grievance was filed. |[If such clainms can be made out on their facts,
t hen they should be paid. They would have been within the proper
scope of the grievance. Clains for the period precedi ng Septenber 1,
1974, however, could not be allowed because of the prohibition
clearly set out in article 24.20 of the collective agreenent. 1|n the
circunstances of this case, no objection to tineliness having been
rai sed and the conpany having considered the grievors as entitled to
payrment in respect of the June 14 - August 8 pay period, it is ny
view that that payment should al so be considered as one contenpl at ed
by the agreenment nade at the time Case No. 587 went to arbitration

For the foregoing reasons, it is nmy award that M. G bson and ot her
enpl oyees covered by the grievance be paid any appropriate pay

i ncrease for the period June 14 - August 8, 1974, and also in respect
of the period from Septenber 1 - Novenber 1, 1974.

J.F. W WEATHERI LL
ARBI TRATOR



