CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 666
Heard at Montreal, Tuesday, June |3th, 1978
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and
UNI TED TRANSPORTATI ON UNI ON (T)

Dl SPUTE:

Di sm ssal of Baggageman R.W Briscoe of Capreol, Ontario, effective
Decenber 30, 1976 for violation of Unlform Code of Operating Rule "G
and for reporting late for duty for Train 2, Hornepayne, Ontario.

JO NT STATEMENT OF | SSUE:

Ef fective Decenber 3, 1976, M. R W Briscoe was discharged for
violation of Uniform Code of Operatlng Rule "G' and for reporting
late for duty while enployed as a Baggageman, Train No. 2,

Hor nepayne, Ontario

The Uni on appeal ed the discipline on the grounds that:
1. the investigation was not conducted in accordance with
Article 153 of Agreement 4.16 and therefore was not a fair

and inpartial hearing;

2. the enployee was not called in accordance with Article 131.1
of Agreenent 4. 16;

3. the Conpany did not substantiate their decision that the
enpl oyee viol ated Rule G

4. the discipline assessed was t oo severe.
The Uni on has requested reinstatenent of the enployee in his forner
position with full conpensation for tine out of service comencing

Decenmber 3, 1976.

The Conpany declined the request.

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) F. R OLIVER (SGD.) S. T. COOKE
GENERAL CHAI RVAN ASSI STANT VI CE- PRESI DENT -

LABOUR RELATI ONS

There appeared on behalf of the Conpany:



Mor gan System Labour Rel ations O ficer, Mntrea
Carra - System Labour Rel ations O ficer, Mntrea
Deciccio - Assistant Superintendent, Hornepayne
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Canpbel |l - Fornerly Trai nmaster, Capreo
McHardy - Labour Rel ations Asslstant, Montrea
Morri s - Manager, Personnel Devel opnent & Organi zation
Mont r ea
P. WIIlians - Labour Rel ations Assistant, Mntrea

And on behal f of the Union:

aiver

F.R Ceneral Chairman, U T.U. (T), Toronto

N. A. Levia - Vice Chairman, Gen. Com,. UT.U(T), Mntrea
R. A, Bennett Secretary, Cen. Com, UT.U(T), Sarnia
R R

R W

Byr nes Local Chairman, U T.U. (T), Capreo
Briscoe - Giievor, Capreo

AWARD OF THE ARBI TRATOR

The Joint Statenent of |ssue sets out four grounds of appeal. |

shall deal with each in turn. First, it is said that the

i nvestigati on was not a proper one having regard to article 153 of
the collective agreenent. In particular, reference should be nade to
Article 153.2, which provides as foll ows:

The empl oyee may select a fellow enpl oyee to appear with him
at the investigation, and he and such fellow enpl oyee wil|
have the right to hear all of the evidence subnmtted, and wll
be given an opportunity through the presiding officer to ask
guestions of w tnesses whose evidence may have a bearing on
his responsibility, questions and answers will be recorded.
The enpl oyee will be furnished with a copy of his statenent
taken at the investigation.

The grievor attended a formal investigation on tw occasions, along
with a fell ow enpl oyee. He was given the opportunity to question the
Wi tnesses, and certain witnesses were called at his request, to be
guestioned by him Wth respect to certain w tnesses, the conpany
put forward, at the investigation, letters or statenents which they
had made. These witnesses were (rather reluctantly on the conpany's
part, it seens) called for questioning by the grievor, but their
original evidence was received in witten form and not viva voce.
This, the union argues, did not give the grievor the right to "hear"
all of the evidence submitted, which right he is entitled to under
Article 153. 2.

In nmy view, this objection is not well founded. An investigative
"hearing" of this sort nmeans an enquiry in the general sense, at

whi ch evi dence may properly be received through any of the
appropriate senses. The gist of the provision is that the

i nformati on on which the conmpany purports to rely be avail able al so
to the grievor, so that he may properly analyze it and if necessary
attack its accuracy or reliability. The subm ssion of statenents,
together with the subsequent opportunity to exam ne the individuals



concerned, satisfies the requirenment that the grievor have the
opportunity to "hear" the evidence against him This first ground of
appeal fails.

Second, it is said that the grievor had not been called in accordance
with Article 131.1 of the collective agreenent. That Article is as
fol |l ows:

Enmpl oyees will be called as far as practicable 2 hours in
advance of the tinme required to report for duty, except in
cases of energency. Where tel ephone service is available
enpl oyees will be called by tel ephone except that other neans
will be used in cases of tel ephone systemfailure when the
calling distance is not over 2 mles fromthe crew office.

Ot her nmeans may al so be used when enpl oyees are accommmodat ed
in facilities provided by the Conpany. |If other than | oca
tel ephone is used, enployees will be required to accept |ong
di stance charges. |In the application of this paragraph, if
enpl oyees in assigned service desire to be called on a regul ar
basis, they will so request in writing.

Thi s ground of appeal presumably relates to the charge that the
grievor was late reporting for duty. Certainly the grievor was
"subject to duty", and he did report, so that if he was under the
i nfl uence of al cohol, he would have been in violation of Rule "G'

In fact, the grievor had left the |ocation where he could be expected

to receive a call. His own statement is that he was in one of the
rooms of a hotel in Hornepayne at the tine when he could reasonably
have expected a call. His assignment was a regul ar assignment and he

knew that it was normal procedure for himto show up for work at the
time required when his train was on tine, or to call and inquire. He
did neither. He relied, it seens, on sonme runour that he heard that
the train was late. |In the circunmstances, | would find that the
grievor was in fact late in reporting for duty. In any event, as |
have noted, he was subject to duty at the naterial tines. The second
ground of appeal fails.

The third ground of appeal is that the grievor did not violate Rule
"G'. It was objected by the union that the conmpany had charged the
grievor with being "unfit for duty" and that this did not effectively
advi se himof the charge against him It is very obvious fromthe
circunstances in which the grievor was taken out of service, and the
grievor was well aware, that he was considered "unfit for duty"
because he was considered to be in violation of Rule "G

In support of the company's contention that the grievor had been
drinking, and reported for duty while under the influence of al coho
is, primarily the evidence of M. Deccicio and M. Canpbell. The

uni on contends that the statement of M. Canpbell should not be
received, as it was not, it appears, presented to the grievor at the
i nvestigation. There was put to the grievor, at his investigation, a
statement by M. Canpbell to the effect that the grievor had admtted
to having had "a lot to drink" (or words to that effect) the previous
evening. |f the whole statenent by M. Canpbell was not presented at
the investigation, however, then | think it cannot now be relied
upon. The statenment of M. Deccicio is, however, properly before ne,



as is his uncontradicted viva voce evidence. That is to the effect
that the grievor, on reporting for duty, exhibited the classic

synptons of being under the influence of alcohol: his gait and his
gaze were unsteady, his voice was slurred, and his breath snelled of
al cohol -- not the stale snell of alcohol consuned the night before,

but that of al cohol consumed that day. There is also evidence that
in a nunber of respects (difficulty in opening a |ock; production of
the wong docunents; slipping on the steps to the baggage car), the
grievor's actions were those of a person under the influence. No one
of these matters, taken alone, would be sufficient proof of drinking.
Taken as a whol e, however, the evidence requires the conclusion, on

t he bal ance of probabilities, that the grievor had been drinking.

There are, on the other hand, statenents by the various persons with
which the grievor had been in contact that day, to the effect that he
had not been drinking, or did not appear to have been drinking. In
many cases, the persons who made these statenents were not avail able
for cross-exam nation by the conpany. Perhaps the nost significant

of these is a statenent said to be that of a Dr. Malcolm that he
"did at no time see R Briscoe or McCue consum ng al cohol drinks on

t he norning of Decenber third". MCue, it may be noted, is a fellow
enpl oyee, a trai nman, who had adnmttedly consumed al cohol while
subject to duty that day. He was discharged, but has subsequently
been reinstated. While there is sone evidence that the grievor spoke
to Dr. Malcolmin the norning of that day, he spent nobst of the tine
bet ween noon and the tine he reported for work in Dr. Malcolnms hote
room along with certain others, discussing sone project in which the
doctor appears to have been interested at Hornepayne. Dr. Mlcolnls
statenment does not refer to this period of the day in question

There is, then, direct evidence to support the conclusion that the
gri evor was under the influence of alcohol (and thus in an unfit
condition) when he reported for work. The grievor had, in the course
of the investigation, anple opportunity to question the w tnesses
whose evidence was material. The statenments subnitted on the
grievor's behalf, tending to show that he did not consune al coho
prior to reporting, do not fully cover the period in question. There
is, as well, evidence of a blood test which the grievor took |ater on
on the day in question and which appears to indicate a high al coho
content in the blood. The circunstances surroundi ng the taking of
the blood test and its analysis are not, however, such as to confirm
the reliability of that evidence, and | do not give it the weight it
m ght otherwi se have had. On all of the evidence, however, it is ny
conclusion that the grievor was in violation of Rule "G' at the
material tines, that he was thus unfit for duty and so subject to

di scipline. The third ground of appeal fails.

The fourth ground of appeal relates to the severity of the penalty
inposed. | think it is clear fromearlier cases that had the grievor
been an engi neer or conductor, he would properly be subject to

di scharge, and it would be difficult to i magi ne what consi derations
m ght lead to a reduction of the penalty in such a case. Here the
grievor was a nenber of a train crew, although as a baggageman his
responsibilities were not as great as those of a conductor or
engineer. It is significant that, pursuant to its own policy, the
conpany, after what was, in effect, a six-month suspension, re-

consi dered the case of M. MCue, who had been di scharged at the



same time as the grievor. M. MCue was subsequently re-instated.
The grievor was not, although it is not clear why he was consi dered
not to neet the criteria of the reinstatenment policy. The
application of such policy, of course, is not in question in these
proceedi ngs.

In the case of a nmenber of a train crew other than an engi neer or
conductor, there is perhaps sonewhat nmore room for the exercise of
discretion with respect to the appropriate penalty in a case of Rule
"G' violation. The grievor is an enployee of some thirty-four years
seniority. He is married with one child. He saw service with the
Navy during the war. |t appears that he has been disciplined on
three previous occasions, twice in 1973, and once in 1967. There is
no evi dence of any recent m sconduct, and no evidence of an "al coho
probl ent, beyond that relating to the day in question. This
background, particularly that of length of service, tells in the
grievor's favour. It nust, unfortunately, tell against him in view
of ny finding that he was in violation of Rule "G', that the grievor
did not make a full and frank disclosure to the conpany, and seens
not to have been particularly cooperative in the investigation, even
t hough, up to a point, one can synpathize with his attitude.

In all of the circunstances of the particular case, it is nmy view
that the penalty of discharge was too severe. Certainly a
substanti al period of suspension was in order, and in view of what

have said in the precedi ng paragraph of this award, | think that
whil e an award of reinstatenment should be nade, this is a case in
which the grievor is not entitled to conpensation. It is therefore

ny award that the grievor be reinstated in enploynment forthwith
wi t hout | oss of seniority, but w thout conpensation for |oss of
ear ni ngs.
J.F. W WEATHERI LL
ARBI TRATOR



